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©mteb States Court of appeals j 

DISTRICT OF COLUMBIA 

No. 9187 

Uebersee Finanz-Korporation, A. G., appellant 

V. 

James E. Markham, as Alien Property Custodian, appellee 


APPEAL FROM FINAL JUDGMENT OF THE DISTRICT COURT OF THE 
UNITED STATES FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 

This is an appeal from a judgment of the Honorable H. A. 
Schweinhaut, a Justice of the United States District Court for 
the District of Columbia, dismissing, on the defendant’s motion, 
a complaint in an action under Section 9 (a) of the Trading with 
the Enemy Act for recovery of property vested by the Alien 
Property Custodian. The court filed no opinion. 

The complaint (R. 1 2-7) filed on October 25, 1944, and 
amended on August 20, 1945, alleges that the property, con¬ 
sisting of shares of stock in various corporations and rights in 
a certain contract, was owned by the plaintiff; that pursuant 
to a number of vesting orders issued by the defendant’s prede¬ 
cessor as Alien Property Custodian, the property was seized 
without the plaintiff’s consent; and that the defendant is re¬ 
taining the property without warrant of law and in violation of | 
‘ _ 

1 In this brief “R” wiU be used to refer to the record on appeal as printed 
in the appendix to the appellant’s brief. 
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the Constitution. The plaintiff avers that, being a corporation 
, organized under the laws of Switzerland with its principal office 
at Liestal, Switzerland, it is a citizen of Switzerland; and denies 
that it is an “enemy” or “ally of enemy” of the United States 
within the meaning of the Trading with the Enemy Act or a 
“national of a designated enemy country” within the meaning 
of Executive Order 9193. 

On these allegations the plaintiff demanded return of the 
vested property. 

On January 24, 1945, the defendant filed a motion to dis¬ 
miss the action on the ground that the complaint 2 failed to 
state a cause of action “inasmuch as it appears upon the face 
of the complaint that the plaintiff is a national of a foreign 
country whose property the Alien Property Custodian was 
authorized to vest under Section 5 (b) of the Trading with the 
Enemy Act, as amended by * * * the First War Powers 
Act, 1941, and under Executive Orders 9095 and 9193” (R. 7). 
Argument on the motion was heard on August 29, 1945. On 
September 21, 1945, judgment was entered for the defendant 
(R. 8), and on December 10, 1945, notice of appeal was filed. 

STATUTES, ORDERS, AND TREATIES INVOLVED 

The relevant portions of the Trading with the Enemy Act, 
as amended, 40 Stat. 411 (1917),50U.S.C. App. §§ 1-31, and of 
executive orders issued thereunder, and of the Treaty of 1850 
with Switzerland, 11 Stat. 587, are set forth at pages 25-36 of 
the appellant’s brief. The vesting orders in suit are set forth 
in a separately bound Attachment to this brief. 

QUESTION PRESENTED 

Section 5 (b) of the Trading with the Enemy Act, as 
amended by the First War Powers Act, 1941, provides that the 
President or his delegate may vest the property of “any 
foreign country or national thereof,” and that such property 

3 The motion to dismiss antedated the amendment to the complaint by 
several months, but was treated by the court below and by the parties as 
applicable to the complaint as amended. 



may be “held, used, administered, liquidated, sold, or other- j 
wise dealt with in the interest of and for the benefit of the j 
United States.” Section 9 (a) of the Trading with the Enemy 
Act provides that “any person not an enemy or ally of enemy 
claiming any interest, right, or title” in property held by the 
Alien Property Custodian may bring suit in equity in any 
district court of the United States to recover the vested prop¬ 
erty; but the relief it authorizes the court to give is limited 
to the property or interest “to which the court shall determine 
said claimant is entitled.” 

The question presented is whether the Act as amended by 
the First War Powers Act, 1941, permits a foreign national, 
not an enemy or ally of enemy, whose property has been | 
vested under Section 5 (b), to obtain, in a proceeding under 
Section 9 (a), a judgment requiring the return of such j 
property. 

SUMMARY of argument 

Section 9 (a) of the Trading with the Enemy Act is the only j 
statutory consent to suit against the Alien Property Custodian 
for return of vested property. Hence the appellant cannot 
prevail if Section 9 (a) by its terms and in its context does 
not afford a basis for the relief sought. Since 1917, Section 
9 (a) has been available to redress the vesting of property 
which was not in fact within the scope of the vesting authority j 
specifically granted by the Act. Before enactment of the First 
War Powers Act, 1941, that authority extended only to prop¬ 
erty of enemies or allies of enemy. The First War Powers Act, 
1941, by amending Section 5 (b) of the Act, enlarged it to in¬ 
clude property of any foreign country or national thereof. To j 
construe Section 9 (a) as permitting return by judicial order 
of any property of a foreign country or national thereof is a ! 
negation of a substantive change which Congress deliberately I 
made to meet the needs of World War II. (Point I.) 

The property in suit is, on the pleadings, property of a 
national of Switzerland. That such property is within the 
scope of Section 5 (b) and the Executive Orders issued pursuant 
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to it is overwhelmingly dear from the statutory terms, from 
the legislative history, and from executive and administrative 
interpretations. (Point II.) 

Denial of the relief sought in this case, required by the plain 
meaning of Sections 9 (a) and 5 (b) read together as organic 
parts of the same act, raises no constitutional problems. Any 
constitutional rights which the appellant may have can be 
fully redressed by a suit for just compensation under the Tucker 
Act. The provision in Section 7 (c) of the Trading with the 
Enemy Act limiting the relief of “any person having any claim 
to any money or other property” seized by the Custodian to 
that provided by the terms of the Act is not applicable to a 
suit for just compensation. Such a suit, necessarily proceeding 
on the assumption that the action of the Custodian has placed 
• the property beyond the plaintiffs reach, is addressed entirely 
to pecuniary redress rather than to the property itself. Even 
if there were an inconsistency between Section 5 (b), as 
amended by the First War Powers Act, 1941, and the quoted 
provision of Section 7 (c), Section 7 (c) would have to yield to 
Section 5 (b) as the later expression of Congressional purpose. 
(Point III.) 

The Treaty of 1850 between the United States and Switzer¬ 
land affords special protection only to natural persons. Hence, 
the appellant, a corporation, cannot invoke it to support the 
position taken in this case. (Point IV.) 

ARGUMENT 

I 

Where vesting is authorized pursuant to Section 5 (b) of the 
Trading With the Enemy Act, as amended, the vested prop¬ 
erty may not be recovered in a suit for return 

(a) The sole judicial remedy for the recovery of property from the Alien 
Property Custodian is that provided by Section 9 (a) of the Trading With 
the Enemy Act, as amended 

A suit against the Alien Property Custodian for the return 
of vested property is a suit against the United States. It may 
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be maintained, therefore, only with the consent of Congress. 
Banco Mexicano v. Deutsche Bank , 263 U. S. 591, 603 (1924); 
Becker Steel Co. v. Cummings, 296 U. S. 74, 78 (1935); Cum- 
mings v. Deutsche Bank, 300 U. S. 115, 118 (1937); Sigg-Fehr 
v. White, 52 App. D. C. 215, 285 Fed. 949 (1923); Cummings 
v. Hardee, 70 App. D. C. 18, 102 F. (2d) 622 (1939), cert, 
den., 307 U. S. 637; Pflueger v. United States, 73 App. D. C. 
364, 121 F. (2d) 732 (1941), cert, den., 314 U. S. 617. The 
allegation that this action arises under the Fifth Amendment 
is insufficient in itself to establish jurisdiction, for even where 
rights are asserted under the Constitution, the plaintiff must 
show that the United States has consented to be sued. Lynch 
v. United States, 292 U. S. 571,581-82 (1934). 

In this suit, the plaintiff seeks to recover vested property. 4 
The only relevant statutory provision authorizing such a suit 
against the Alien Property Custodian is embodied in Section 
9 (a) of the Trading with the Enemy Act (40 Stat. 411 [1917], 
50 U. S. C. App. §§ 1-31), which provides: 

Any person not an enemy or ally of enemy claiming any 
interest, right, or title in any * * * property 
# * # conveyed, transferred, * * * delivered 
or paid to the Alien Property Custodian or seized by 
him * # * may institute a suit in equity * * * 
in the district court of the United States * * * to 
establish the interest, right, title, or debt so claimed, and | 
if so established the court shall order the payment, con¬ 
veyance, transfer, assignment, or delivery to said claim¬ 
ant of the money or other property so held by the Alien j 
Property Custodian * * * or the interest therein 

to which the court shall determine said claimant is ! 
entitled. 

‘Whether other relief may be had by the plaintiff cannot be determined 
in this action. We concede that in a proper case just compensation could 
be sought under the Tucker Act, 24 Stat. 505 (18S7) as amended, 28 U. S. C. 

55 41 (20), 250. See Point HI, infra. Since the amount in controversy is 
not alleged to be less than $10,000, jurisdiction to award just compensation 
would, in any event, be in the Court of Claims rather than the District 
Court below. 
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By the terms of both Section 7 (c) and Section 9 (f) of the 
Act, 0 as well as by judicial decision, it is established that a suit 
for return must be founded on the provisions of the Act. 
Central Union Trust Co. v. G ax van, 254 U. S. 554 (1921); 
Stoehr v. Wallace, 255 U. S. 239 (1921); Cummings v. Hardee, 
supra; Pfiueger v. United Stales, supra. If, therefore, the 
plaintiff here fails to establish a cause of action under Section 
9 (a), the complaint must be dismissed. 

(b) Section 9 (a) does not permit recovery in a suit for return if authority 
to vest the property was conferred by Section 5 (b) 

Section 7 (c) of the Trading with the Enemy Act, as enacted 
in 1917, specifically granted power to seize property which was 
owned by an enemy or ally of enemy. From the beginning, 
however, the Act was construed as empowering the Custodian 
to obtain possession of any property upon his ex parte de¬ 
termination that it was enemy owned. Central Union Trust 
Co. v. Garvan, supra; Stoehr v. Wallace, supra; Commercial 
Trust Co. v. Miller, 262 U. S. 51 (1923). Section 9 (a) allowed 
a subsequent suit to determine whether the property was in 
fact enemy property. If it was not, it was to be returned to 
the former owner; if it was, it was retained by the Custodian. 
Behn, Meyer & Co. v. Miller, 266 IT. S. 457 (1925); Stoehr v. 
Wallace, supra. As stated by Mr. Justice Holmes in Central 
Union Trust Co. v. Garvan, supra, “the subject of the section 
[Section 7 (c)] is enemy property only” (p. 567), but “for 

* Section 7 (c) provides in part: 

“The sole relief and remedy of any person having any claim to any 
money or other property heretofore or hereafter conveyed, transferred, 
assigned, delivered, or paid over to the Alien Property Custodian, or required 
so to be, or seized by him shall be that provided by the terms of this Act, 
and in the event of sale or other disposition of such property by the Alien 
Property Custodian, shall be limited to and enforced against the net pro¬ 
ceeds received therefrom and held by the Alien Property Custodian or by 
the Treasurer of the United States.” 

Section 9 (f) provides: 

“Except as herein provided, the money or other property conveyed, trans¬ 
ferred, assigned, delivered, or paid to the Alien Property Custodian, shall not 
be liable to lien, attachment, garnishment, trustee process, or execution, or 
subject to any order or decree of any court.” 
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the purposes of immediate possession the determination of the 
Enemy Property Custodian [that property belongs to an 
enemy] is conclusive whether right or wrong” (p. 566), Section 
9 (a) “saving the ultimate rights of the claimant” (p. 568). 

In short, the subject of the seizure power conferred by Section 
7 (c) was enemy property; in that section, Congress authorized j 
the Custodian to seize property which he determined to be 
enemy owned, and to retain, against a Section 9 (a) suit, so 
much of that property as the court determined to be enemy j 
owned. The purpose of Section 9 (a) was to redress by the j 
remedy of return seizures of property not in fact within the 
specifically stated seizure power. Stoehr v. Wallace, supra. 

Title III of the First War Powers Act, 1941, 55 Stat. 839, j. 
50 U. S. C. App. Supp. § 5 (b), by amendment of Section 5 (b) 
of the Trading with the Enemy Act, has conferred upon the 
President or his delegate enlarged authority—authority to vest 
the property of “ any foreign country or national thereof’ | 
coupled with the further explicit provision that such property | 
“shall be held, used, administered, liquidated, sold, or other- 
wise dealt with in the interest of and for the benefit of the 
United States/’ This expansion of the range of property 
specifically subjected to vesting and retention results in a fun¬ 
damental change in the substantive operation of the statute. | 
See Point II, infra. As before, the Custodian may initially * 
establish dominion ever property on his own determination 
that the property is within the range of vestible property speci- | 
fied by the Act. United States v. The Antoinetta, C. C. A. 3, [ 
December |3, 1945, slip sheet opinion p. 14; Stem v. Newton , 
180 Misc. 241,39 N. Y. S. (2d) 593 (Sup. Ct. 1943). Moreover, j 
suit for return under Section 9 (a) continues to be available as ! 
the only statutory means for subsequent determination by a 
court whether the Custodian was correct in concluding that j 
the property was in fact within the vesting power specifically 
conferred. If the property was not within that power, i. e., if 
the claimant is, in the words of Section 9 (a), “entitled” to the 
property, the court is authorized, as it has been since the Section 
was originally enacted, to order return. But where the court I 
finds that the property was in fact within the specified range of 
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Section 5 (b), i e., that it was property of a “foreign country or 
national thereof,” the court cannot order return without disre¬ 
garding the major substantive change which the First War 
Powers Act, 1941, effected in the Trading with the Enemy Act. 

The appellant nevertheless contends that, despite the delib¬ 
erate expansion of the vesting power to comprehend property 
of any foreign country or national thereof where only enemy 
and ally-of-enemy property had been* comprehended before, 
anyone not an enemy or ally of enemy may still obtain return 
of vested property by suit under Section 9 (a). In an effort to 
avoid the negation of the First War Powers Act, 1941, which 
this contention implies, the appellant imputes to Section 5 (b) 
a narrow purpose of only formal significance. In the appel¬ 
lant’s view, the purpose of Section 5 (b) is as follows (Brief 
for Appellant, pp. 14-15): 


* * * Under the unamended Act, the Custodian 

was not authorized to seize any property without a pre¬ 
liminary determination that it was held by or for the 
benefit of an enemy or ally of enemy. By reason of 
the necessity of making the preliminary determination 
of enemy status of property prior to seizure, onerous and 
time-consuming duties of administrative investigation 
and responsible decision were imposed on the Custodian 
to comply with this statutory requirement with all of the 
attendant possibilities of the escape of property in which 
enemy interests might exist or in which any enemy in¬ 
terests might be so concealed as to avoid ready detec¬ 
tion by the Custodian’s investigative force. 

It was undoubtedly with these considerations upper¬ 
most in mind that the Congress, in amending 5 (b), 
made its language broad enough to permit the Custo¬ 
dian to vest the property of any foreign national. This 
enlarged authority, by eliminating the necessity for 
the much more exacting preliminary determination of 
enemy ownership, permits the Custodian to seize prop¬ 
erty owned by any foreign national, solely on the broad, 
relatively simple determination that it is so ow*ned. 
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Thus, all foreign-owned property which the Custodian 
even suspects is in some wise owned or held for the 
benefit of enemy interests may be vested, with the con¬ 
sequent shifting to the claimant of the onus of estab¬ 
lishing the non-enemy character of such property by 
forcing him to bring suit under § 9 (a) of the Act. 

From the numerous judicial decisions under the Trading with 
the Enemy Act from 1917 to 1941, it is indisputable that the 
“exacting preliminary determination of enemy ownership” re¬ 
quired by the Act imposed no serious administrative burden 
calling for Congressional alleviation. It had been held repeat¬ 
edly that Section 7 (c) authorized the Custodian to seize prop¬ 
erty upon a very summary determination of its enemy character, j 
Central Union Trust Co. v. Garvan, supra; Stoehr v. Wallace, \ 
supra; Commercial Trust Co. v. Miller, supra; Kahn v. Garvan, j 
263 Fed. 909 (S. D. N. Y. 1920); In re Garvan, 270 Fed. 1002 j 
(E. D. N. Y. 1921). It was enough that the property was 
“supposed” ( Central Union Trust Co. v. Garvan, supra, 566) 
or “believed” (Stoehr v. Wallace, supra, 245; Yakus v. United j 
States, 321U. S. 414,443 (1944) ) by the Custodian to be enemy j 
owned. And in proceedings to enforce the Custodian’s demand, 
the courts would not look behind the recital set forth in the I 
demand that an investigation had been made. Garvan v. Com¬ 
mercial Trust Co., 275 Fed. 841, 844 (D. N. J. 1921), afi’d, sub j 
nom. Commercial Trust Co. v. Miller, 281 Fed. 804 (C. C. A. 3, 
1922), afi’d, 262 U. S. 51 (1923). See also 262 U. S. at 55. 
Nor did the Custodian’s defense to a suit for return under Sec- ! 
tion 9 (a) depend on the nature and extent of the preliminary 
investigation. Rather the courts have held that the decision 
in a suit under Section 9 (a) is “unembarrassed by the precedent 
executive determination.” Stoehr v. Wallace, supra, 246; Com¬ 
mercial Trust Co. v. Miller , supra, 53. 

Hence, when Congress addressed itself, within a few days 
after the attack on Pearl Harbor, to amending the Trading 
with the Enemy Act for the needs of World War H, there was 
no reason for regarding a change in the nature of the Custodian’s 
preliminary determinations as a problem of major concern. 
Both the legislative history and the terms of Section 5 (b) as 
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amended refute the appellant’s contention that the Arant 
of expanded vesting power was aimed at this problem. In 
the entire course of hearings and debates as well as in the 
committee reports, the subject is not mentioned. On the con¬ 
trary, there are abundant indications that Congress was actively 
aware that, as the plain meaning of the words used in Section 
5 (b) require, all alien property was to be subjected to powers 
of seizure and retention at least as full as the powers over enemy 
property previously conferred by the Act. See Point II, infra. 

Indeed, if the expanded vesting power in Section 5 (b) served 
only the limited purpose imputed to it by the appellant, it would 
be completely superfluous. On the appellant’s view, this power 
would be useful only to accomplish without “onerous and time- 
consuming duties of * * * investigation,” immediate im¬ 

mobilization of property suspected to be owned by an enemy. 
Upon judicial determination of non-enemy ownership, however, 
the appellant’s view would call for return of the property. This 
negative purpose of merely immobilizing alien property pend¬ 
ing investigation could have been accomplished by invoking the 
freezing controls which had been in existence continuously since 
the invasion of Denmark and Norway and had been ratified by 
Congress as early as May 7,1940. 54 Stat. 179; Executive Order 
No. 8389, as amended by Executive Order No. 8785, June 14, 
1941, 6 F. R. 2897. The position of the appellant would there¬ 
fore require us to conclude that when Congress conferred a 
vesting power over the same range of property as had previ¬ 
ously been subject to freezing, it added nothing of substance 
to existing alien property controls. 

' We believe that any construction which reduces the changes 
in the vesting power embodied in Section 5 (b) to mere pro¬ 
cedural amendments is untenable. Section 5 (b) must be 
accepted as a substantive enlargement of the vesting power, 
an extension beyond the enemy and ally-of-enemy property 
specified in Section 7 (c). So viewed, it precludes return by 
judicial order of any property it specifies to be vestible—prop¬ 
erty of “any foreign country or national thereof.” All such 
property is by the terms of Section 5 (b) subject to being 
““held, used, administered, liquidated, sold, or otherwise dealt 
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with in the interest of and for the benefit of the United States.” 
Between this provision, which on its face authorizes the reten¬ 
tion of alien property which may not be enemy owned, and the 
terms of Section 9 (a) we perceive no conflict. We concede that 
one who is not an enemy or an ally of enemy may now institute 
action under Section 9 (a). He can recover, however, only that 
property to which he is “entitled,” i. e., property outside of the 
range which Section 5 (b) authorizes the Custodian to vest 
and retain. In short, the First War Powers Act, 1941, has not 
destroyed the remedy originally provided by Section 9 (a) for 
the redress of seizures outside the scope stated by the Act; by 
enlarging that scope, however, it has narrowed the grounds 
upon which the claimant is entitled to relief. Moveover, even 
if there were a conflict between Section 9 (a) and Section 5 (b). 
Section 5 (b), because enacted later, would have to be given 
ascendency in accordance with its terms. 

That an order to return property of a foreign national may 
not be granted in a suit under Section 9 (a) has been the uni¬ 
form conclusion of the courts in the few judicial proceedings 
in which the issue has thus far been raised. 

In Draeger Shipping Co. v. Crowley, 49 F. Supp. 215 (S. D. 
N. Y. 1943), the Custodian moved to dismiss for lack of juris¬ 
diction a complaint under Section 9 (a) seeking return of prop¬ 
erty vested pursuant to Section 5 (b). Judge Bondy denied 
the motion, holding that “Section 9 applies to action taken 
under Section 5 (b) as amended;” but that it is only “on prov¬ 
ing that he is not a national of a foreign or enemy country within 
the meaning of the Act or the President’s definition”— i. e., not 
a person whose property is within the vesting authority granted 
by Section 5 (b)—that a plaintiff in an action under Section 
9 (a) may “succeed in obtaining possession of property.” 
(p. 219). Subsequently, after trial, Judge Nevin entered judg¬ 
ment dismissing the complaint on the merits, upon a findin g 
that the plaintiffs were “ ‘nationals’ within the meaning of Sec¬ 
tion 5 (b) of the Trading with the Enemy Act, as amended, and 
Executive Orders No. 8389, as amended, and No. 9095, as 
amended.” No findings were made that the plaintiffs were 
enemies or allies of enemies or that the property involved in the 
suit was owned by or held for an enemy or ally of enemy. Drae- 
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get Shipping Co. v. Crowley , 55 F. Supp. 906,914 (S. D. N. Y. 

1944) . 

By the decision in I hi y. Crowley* the Federal District Court 
for the Western District of Washington has also indicated its 
agreement with those conclusions. On motion of the Alien 
Property Custodian, the court dismissed the complaint in a suit 
under Section 9 (a) for recovery of vested property. Appar¬ 
ently accepting the applicability of Section 9 (a) to vestings 
pursuant to Section 5 (b), the court found the allegations in 
the complaint insufficient to support an order to return the 
property. Although the plaintiff had alleged that he was an 
American citizen and “not an alien enemy or ally of an alien 
enemy,” Judge Black stated that “it is essential that the 
plaintiff affirmatively allege that he is not a national of a for¬ 
eign or enemy country. ” The same court gave an identical 
opinion in a related case, Hayden v. Crowley, decided on the 
same day. 

In Josephberg v. Markham, 152 F. (2d) 644 (C. C. A. 2, 

1945) , the court ordered the return of property in a suit under 
Section 9 (a), holding that Cerutti, whose property had been 
vested, “was neither an 'enemy" nor 'a foreign national" nor 'a 
national of a designated enemy country""" (p. 649). 7 Simi¬ 
larly in Standard OH Co. v. Markham (S. D. N. Y., No¬ 
vember 7, 1945) Judge Wyzanski has filed findings and an 


* (Unreported) W. D. Wash., May 10,1944, afTd on rehearing. W. D. Wash., 
July 10,1944. The full opinion of Judge Black is as follows: 

“After consideration of the very comprehensive briefs in behalf of each 
party which supplement the oral arguments which were submitted, and 
regardless of whether or not the complaint is or is not otherwise sufficient 
I am satisfied that it is essential that the plaintiff affirmatively allege that 
he is not a national of a foreign or enemy country. Such allegation is not 
now present. 

“For such reason in any event the defendants’ motion to dismiss should 
be granted.” 

T Elsewhere in the opinion, reference is sometimes made to the possibility 
of Cerutti’s being a national of a designated enemy country, with no mention 
of mere foreign nationality. This is to be explained by the circumstance 
that the only foreign country of which Cerutti could on the facts have been 
deemed a national was Italy, a “designated enemy country.” 
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opinion ordering the return of property in a Section 9 (a) 
suit, upon a finding that none of the plaintiffs “is an enemy 
or ally of an enemy or a national of a foreign country; 7 See also j 
Duisberg v. Crowley, 54 F. Supp. 365 (D. N. J. 1944). 

In Markham v. Cabell, 66 Sup. Ct. 193, decided December 
10, 1945, the Supreme Court, held that an American citizen 
could in a suit under Section 9 (a) obtain judgment on a debt 
owed by the former owner of property vested pursuant to Sec- I 
tion 5 (b). The Court expressly reserved the question, here 
presented, whether and to what extent the adoption of Section j 
5 (b) had altered the circumstances under which return of | 
property could be obtained under Section 9 (a). The Court 
declared, however, that Sections 5 (b) and 9 (a) “were designed! 
to function as parts of an integrated whole, 77 and added: “We 
should give each as full a play as possible 77 (66 Sup. Ct. at 196). | 

These judicial determinations give the statutory provisions 
“a reasonable application * * * consistent with the legis¬ 

lative purpose. 77 See United States v. Katz, 271 U. S. 354, 357 
(1926). To read Section 9 (a) as entirely inapplicable to Sec¬ 
tion 5 (b), as amended, would sever Section 5 (b) from the I 
statute of which it is an organic part; to read it as permitting 
judicial return where the statute specifically authorizes not only 
vesting but also holding and using in the interest of the United ' 
States would nullify an explicitly stated Congressional objective. 
We think the courts have correctly avoided the dilemma by 
reading the sections together. Section 9 (a) permits anyond 
not an enemy or an ally of an enemy to challenge the authority 
of the Custodian to retain the vested property. The court, sit¬ 
ting “in equity, 77 as Section 9 (a) provides, determines whether 
the plaintiff is “entitled 77 to the property or an interest therein. 
But in making that determination the court is governed by the 
new definition of authority to take property embodied in Section 
5 (b) rather than by the old definition embodied in Section 
7 (c). 


689664—46-3 
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II 

Section 5 (b) authorizes the vesting and retention of the 

property involved in this suit 

% 

(a) It appears on the face of the complaint that the plaintiff is a foreign 
national whose property is within the scope of the vesting power granted 
by Section 5 (b) 

In its complaint, the appellant denies that it is an enemy or 
ally of an enemy or a national of a designated enemy country, 
but admits that it is “a corporation organized * * * under 

the laws of * * * Switzerland, has its principal office at 

Liestal, Switzerland, and is and always has been a citizen of 
Switzerland” (R. 2). This admission establishes that the prop¬ 
erty of the plaintiff is within the scope of the vesting power 
granted by Section 5 (b). 

Section 5 (b), as amended, authorizes the vesting of “any 
property or interest of any foreign country or national thereof.” 
It would be difficult to draft a brief phrase more comprehen¬ 
sively descriptive of alien property of all kinds. If the Congress 
had desired to limit the vesting power conferred by Section 5 

(b) , as amended, to the property of enemies and allies of enemy, 
the language of Section 7 (c) w*as available for the purpose. 
Deliberate abandonment of the limitation could hardly have 
been accomplished more effectively than by substituting for 
“enemy or ally of enemy” the all-inclusive words “foreign coun¬ 
try or national thereof” embodied in the amendment to Section 
5 (b). Given their natural meaning, these words comprehend 
in addition to the whole range of property which could be seized 
under Section 7 (c), all enemy property which might not fall 
within the definition of Section 2 ‘* and all property of non- 
enemy aliens. 

If there were doubt that the statutory words make the vest¬ 
ing power applicable to all alien property, it would be dispelled 


" The definitions of enemy and ally of enemy set forth in Section 2 of the 
Act do not comprehend all persons who may be treated as enemies under the 
Constitution. See Hamburg-American Co. v. United, States, ZT7 U. S. 138, 
140-^1 (1928) ; Klein v. Palmer, 18 F. (2d) 932, 934 (C. C. A. 2, 1927). 
Compare Hiller v. Unitod States, 11 Wall. 268. 310-14 (1871). 
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by the history of the phrase “foreign country or national there¬ 
of.” This phrase had acquired an established executive and 
legislative significance in connection with “freezing” controls j 
initiated eighteen months before the passage of the First War 
Powers Act. Freezing of foreign funds was instituted under the | 

authority of Executive Order No. 8389, 5 F. R. 1400, issued on 

\ 

April 10, 1940, two days after the invasion of Denmark and 
Norway. This Order subjected to licensing controls all trans¬ 
actions involving funds in the United States “in which Norway 
or Denmark or any national thereof has * * * any in¬ 

terest.” Less than a month later, by the Joint Resolution of 
May 7,1940, 54 Stat. 179, Congress not only ratified Executive 
Order No. 8389 and the regulations issued under it (see United j 
States v. Von Clemm, 136 F. (2d) 968 (C. C. A. 2, 1943), cert, 
den., 320 U. S. 769), but amended Section 5 (b) of the Trading 
with the Enemy Act by adding a grant of comprehensive regu¬ 
latory powers over property “in which any foreign state or a ! 
national or 'political subdivision thereof, as defined by the Presi- j 
dent, has any interest.” 54 Stat." 179. [Italics not in original.] 
Thereafter, by a series of amendments of Executive Order No. ! 
8389, these regulatory powers were successively extended to 
additional countries until by June 14,1941, thirty-four countries 
and their nationals, including the Axis powers, invaded coun¬ 
tries and neutrals, and in particular Switzerland, were speci- j 
fically subjected to the freezing controls. Executive Order No. j 
8785, 6 F. R. 2897. j 

When the First War Powers Act of 1941 was before Congress, ' 
therefore, it was clear that the phrase “foreign country or 
national thereof” 0 comprehended all foreign countries. The 
use of that phrase in the amendment of Section 5 (b) embodied ; 
in the First War Powers Act leaves no doubt that its broad 
meaning was deliberately retained. In that amendment, the 
phrase appears twice: to establish the scope of the regulatory 
power which, with changes not relevant here, was carried over 

from the Joint Resolution of Mav 7, 1940; and to establish the 
_ 

•That the Joint Resolution of May 7, 1D40, used the word “state”-instead 
of “country” is of no significance. 
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scope of the new vesting power. If Congress had intended 
the vesting power to be narrower than the regulatory power, 
it would not have used the same phrase to define the scope of 
both. And if Congress had had the unreasonable intention of 
narrowing the regulatory power after our entry into the war, 
it would not have failed to use some other limiting phrase. 

The power under Section 5 (b), as amended, to vest non¬ 
enemy alien property is thus unambiguously established by 
the legislative and executive history of the phrase “foreign 
country or national thereof” as well as by the plain meaning of 
the words themselves. Further confirmation may be adduced 
from the objectives which Congress sought in enacting the First 
War Powers Act. Those objectives, so far as relevant to foreign 
property, are stated in the report of the Senate Judiciary Com¬ 
mittee accompanying the Act as follows: 

The existing foreign property control regulations 
(popularly known as “freezing control”) have permitted 
the Government to prevent and regulate transactions 
relating to foreign property which are prejudicial to the 
interests of the United States. While existing law per¬ 
mits the Government to prevent transactions, it is now 
necessary for the Government to he able to affirmatively 
compel the use and application of foreign property in 
a manner consistent with the interests of the United 
States. 

* * * * * 

This provision of the bill [Section 301 of Title III] 
to a considerable extent follows the pattern of existing 
law and is a logical extension of the present foreign 
property control system, which has been operating very 
satisfactorily for almost 2 years * * *. (S. Rept. 

No. 911, 77th Cong., 1st Sess. (1941) p. 2.) (Italics not 
in the original.) 

To the same effect see H. Rept. No. 1507, 77th Cong., 
1st Sess. (1941) p. 3. 

The report makes it plain that Congress recognized that 
freezing control as it had developed prior to Pearl Harbor had 
only negative value as a weapon of economic warfare; and that 
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Congress wished to make the same broad range of property 
which had been subject to freezing available for affirmative use 
during the war in the manner and to the extent the President 
might determine. 

The powers conferred are referred to in the report as powers 
over “foreign” property, not “enemy” property. There were 
strong reasons why a vesting power limited to property which 
could be proved to belong to enemies would have been ill- 
adapted to the conditions of this war. In recent years Ger¬ 
many (and to a lesser extent, the other Axis countries as well) 
had developed techniques for extending economic operations 
into foreign countries through “fronts” or “cloaks” by which 
enemy control was concealed. Devices, such as bearer shares, 
were used which made it impossible to determine the bene¬ 
ficial ownership of corporate stock. Often title was placed in 
a neutral but control retained through the loyalty of key 
personnel, through contractual relationships, through options, 
or through other means not dependent on ownership. See 
United States Treasury Department, Administration of the 
Wartime Financial and Property Controls of the United States 
Government (19/$), 29-31; Hearings before a Subcommittee 
of the Committee on Military Affairs (Kilgore Committee) 
pursuant to S. Res. 107 (78th Cong.) June-Dee., 1945, 
passim.). Congress, aware of such cloaking, 10 granted a power 


“In hearings (not reported) on the First War Powers Act held before 
the Senate Judiciary Committee on December 13,1941, the Attorney General 
stated: 

“The situation is that at present we have exercised power over aliens’ 
property for nearly a year, through the so-called freezing powers. Under the 
Trading with the Enemy Act, much of which is still in effect, there is no 
power whereby the United States can take title to and operate certain 
businesses of aliens, or even alien enemies, for instance, where a majority 
of the stock is owned by a Swiss Company and we might have no way of 
preventing that Swiss Company from acting for the Nazi Government. 
This bill adds to the powers the Alien Property Custodian had in the last 
war to deal with the situation. You can realize the importance of the 
problem when I say that the Alien Property Custodian handled five hundred 
million dollars worth of property in the last war and we now have property 
worth seven billion dollars in this country.” 

He was then asked, “Alien enemy property?”, and replied: 

‘T mean alien property. It is hard to distinguish how much is alien 
enemy property.” 
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adequate to cope with it. By authorizing the vesting and 
retention of property of any foreign country or national thereof, 
it enabled the Government to make affirmative wartime use 
of all alien property regardless of enemy ownership. 11 

Executive and administrative practice under the Act ; far 
from establishing a contrary construction as the appellant con¬ 
tends, reinforces the construction of Section 5 (b) as a grant 
of authority to vest and retain all property of foreign nationals. 
The Executive Orders under the Act have drawn a clear dis¬ 
tinction between foreign nationals and enemy nationals, and 
have expressly authorized the vesting of property of both. 
Executive Order No. 9095, March 11,1942, 7 F. R. 1971, in the 
terms of Section 5 (b), authorized the vesting of any property 
“of any foreign country or a national thereof.” Four months 
later that Order was amended by Executive Order No. 9193, 
July 6,1942, 7 F. R. 5205. Section 10 of that Order designates 
certain countries with which the United States was at war as 
“designated enemy countries.” Section 2 enumerates among 
the property within the Custodian’s delegated vesting power 
certain classes of property belonging to a “national of a desig¬ 
nated enemy country” (subsections (a), (c), and (f)) and other 
classes of property belonging to a “foreign country or national 
thereof” (subsections (b), (d), and (e)). Moreover, Section 
10 defines “national of a designated enemy country” so as to 
include persons who would not be “enemies” under Section 2 
of the Act. 12 


11 Compare Judge Bright’s statement of the effect of Section 5 (b) in 
Barmin x. Wright Aeronautical Corp., 54 F. Supp. 244,252 (S. D. N. Y. 1944) : 

“The Trading with the Enemy Act * • * as amended, * * * 
authorizes, I think, the Alien Property Custodian to exercise any right, 
power or privilege with respect to any property in which any foreign country 
or a national thereof has any interest. In the manner set forth in the act, 
whether such foreign national is or is not an enemy.” 

“Thus Section 10 (a), by reference to Section 5E (ii) of Executive Order 
No. 8389, includes as nationals of designated enemy countries, corporations 
controlled by, or a substantial part of whose stock or other securities is 
owned by, nationals of designated enemy countries. Ownership by enemies 
of stock in a corporation has been held not to make the corporation an 
“enemy” within the meaning of Section 2 of the Act. Behn, Meyer d Co. v. 
Miller , 266 U. S. 457 (1925). 
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Thus Executive Order No. 9193 by distinguishing for some 
purposes between the property of nationals of a designated 
enemy country and the property of nationals of a foreign 
country and at the same time delegating powers over both 
makes it clear that the subject matter of the vesting power was 
regarded by the President as comprehending* both categories 
of property. The Alien Property Custodian has in several 
contexts recognized this construction. 15 Thus, in many vesting j 
orders, issued before and since Executive Order No. 9193, the 
Custodian has rested his authority upon a finding solely that 
the owner was a “foreign national,” without making reference | 
in the Order itself to the cloaking or other hostile action which 
may have prompted his decision. 14 And in vesting property 
of nationals of a designated enemy country he has not confined 
himself to property of persons who are enemies or allies of i 


55 H. R. 4S40. reintroduced as H. R. 5031, 7Sth Cong., 2d Sess. (1944), con¬ 
sisted of amendments to the Trading with the Enemy Act which would, | 
among other things, allow a court to direct the return of property only upon 
an adjudication that the plaintiff was not a foreign country or national, and ! 
allow suits under the Tucker Act for just compensation founded upon a 
vesting of property by the Custodian (Section 32 (b)). The explanatory I 
letter, signed by the Attorney General, the Secretary of State, and the Alien 
Property Custodian stated: 

“The Custodian has now operated actively for 2 years. Although the 
grants of poxcer to the Custodian pursuant to existing legislation appear j 
broad enough to encompass all the questions included tcithtn the proposed 
bill, technical difficulties and uncertainties have arisen which require clari-1 
fication of the existing legislation in the interest of efficient operation. In 
the absence of such clarification, protracted and expensive litigation may re¬ 
sult which will be contrary to the best interests of the United States and will 
hinder the Custodian in properly and promptly administering vested prop¬ 
erty.” (Hearings before Subcommittee of the Committee on the Judiciary 
on H. R. 4S40, 78th Cong., 2d Sess. (June 1944), p. 10.) (Italics not in 
original.) 

Similarly at hearings on H. R. 5089, 79th Cong., 2d Sess., held Feb. 7,1946, 
the Custodian filed with the Committee a letter which, after outlining the 
similar provisions of Section 33 of the Bill, stated: 

“The proposal here made is believed declaratory of the intention of the 
Congress in granting the power to vest the property of foreign nationals.” 

14 See e. g.. Vesting Orders No. 1052, 8 F. R. 4214; No. 1250, 8 F. R. 7044; 
No. 1409, 8F.R 7049; No. 1587, 8 F. R. 10582; No. 1636, 8 F.R. 10584, 9 
F. R. 359; No. 2007, 8F.R. 16463; No. 2350, 8F.S. 14634; No. 2643, 9 F. R. 
351: No. 2892, 9 F. R. 463; No. 3056,9 F. R. 2708; No. 3266,9 F. R. 3864,9 F. B. 
8270; No. 3695, 9 F. R. 7217. 
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enemy within the meaning of Section 2 of the Act. 13 Even if 
he had not, but had elected in his discretion to “adopt a vesting 
practice less extensive than his authority” {In the Matter of 
Leopold H. P. Klotz and North American Investing Company, 
Inc., Docket Nos. 9 and 10, Vested Property Claims Committee, 
quoted in Appellant’s Appendix, p. 40) he would not be pre¬ 
cluded from exercising his authority to the statutory limit when 
it seemed appropriate to him to do so. Compare Neuberger v. 
Commissioner, 311 U. S. 83, 89 (1940); Peoples Natural Gas 
Co. v. Federal Power Commission, 75 App. D. C. 235,127 F. (2d) 
153, 155 (1942), cert, denied, 316 U. S. 700 (1942). 

The cases are few, we believe, in which statutory language, 
statutory history, legislative purpose, and executive construc¬ 
tion more fully support a particular conclusion than they do 
here. Their cumulative force establishes beyond question 
that Swiss ownership suffices in itself to place the property in 
suit within the scope of the vesting power embodied in Section 
5 (b) and therefore beyond recovery by suit under Section 
9 (a). 

(fo) The vesting and retention of the property here involved are within 
the authority delegated to the Custodian 

Five of the vesting orders involved in this case 1 * were is¬ 
sued under the authority of Executive Order No. 9095, March 
11, 1942, 7 F. R. 1971. That Order, with exceptions not here 
relevant, delegates to the Alien Property Custodian “all power 
and authority conferred upon the President by Sections 3 (a) 
and 5 (b) of the Trading with the Enemy Act of October 6, 

Thus he has vested property as that of “nationals of a designated enemy 
country” or of “nationals of a foreign country (Germany),” upon finding that 
a corporation is owned or controlled by nationals of an enemy country, e. g.. 
Vesting Orders No. 2930,9F.B. 1627; No. 3267, 9 F. R. 3665; No. 36S4, 9 F. R. 
7213; or that the owner was acting for the benefit of or on behalf of a national 
of a designated enemy country, e. g.. Vesting Orders No. 1086, 8 F. R. 6187; 
No. 1040, 8 F. R. 3644; No. 1218, 8 F. R. 7037; No. 2263, 8 F. R. 139S9; No. 
2694, 9 F. R. 464; No. 28S3, 9F.E. 1625; No. 3266, 9 F. R. 3664, 9 F. R. 8270; 
No. 3684, 9 F. R. 7213. See Draeger Shipping Co. v. Crowley, 55 F. Supp. 906 
(S. D. N. Y. 1944). 

M Vesting Order No. 14; Vesting Order No. 17, as amended; Vesting 
Order No. 18; Vesting Order No. 19; Vesting Order No. 36. Copies of all 
vesting orders in suit are collected in an Attachment to this brief. 
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1917, as amended, and by Sections 301 and 302 of Title III j 
of the First War Powers Act, 1941” and expressly provides j 
that “any property, or interest therein, of any foreign country j. 
or a national thereof shall vest in the Alien Property Cus¬ 
todian” when he so directs. Each of these five vesting orders j 
finds that the property described is “property of Nationals of 
a Foreign Country designated in Executive Order No. 8389,! 
as amended, as defined therein.” With respect to these orders 
and the property vested by them, there can be no doubt that j 
the full authority of the statute was delegated to the Cus¬ 
todian and exercised by him. 

Vesting Order No. 51 17 was issued after the promulgation j- 
of Executive Order No. 9193, July 6, 1942, 7 F. R. 5205. In 
it the Custodian vested “all right, title and interest of 7 the 
appellant “and/or of Arnhold and S. Bleichroeder, Inc., a 
New York Corporation” in a contract executed between the 
latter corporation and Amerlagene, Inc., a Delaware Corpora¬ 
tion. The Order finds that the property vested by it was 
property “owned or controlled by nationals of a designated 
enemy country (Germany).” As to the property vested under 
~ Vesting Order No. 51, it might be contended that the complaint 
states a cause of action inasmuch as it alleges that the property 
is not property of a national of a designated enemy country, 
and thus appears to raise a question whether the property is * 
in fact within the range which the Custodian was, by Executive 
Order No. 9193, authorized to vest. 18 Although the appellant} 
has not presented this point and presumably places no reliance 
upon it, we think it appropriate to call the question to the 
attention of the Court and to indicate briefly the reasons why 
we think that any such contention would be unsound. 

Section 2 of Executive Order No. 9193 enumerates certain 

categories of property which the Alien Property Custodian is 

“authorized and empowered” to vest. These include (a) any 

property of or interest in a business enterprise within the 

United States which is a national of a designated enemy coun- 
- 

17 See Attachment. 

“Amendatory and Supplemental Order No. 1 to Vesting Order No. 14 
(see Attachment) finding that the property therein described is property 
of “nationals of a foreign national, namely Germany” and of “nationals 
of a designated enemy country (Germany),” raises similar issues. 
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try, (b) any property of or interest in a business enterprise 
within the United States which is a national of a foreign 
country when it is determined by the Custodian and he has 
certified to the Secretary of the Treasury that it is necessary 
in the national interest for him to vest such property, and 
(c) any other property within the United States owned or 
controlled by a national of a designated enemy country. By 
Section 3 of the Order, the President delegated to the Secretary 
of the Treasury “subject to the provision of this Executive 
Order, all powers and authority conferred upon me by Sec¬ 
tions 3 (a) and 5 (b) of the Trading with the Enemy Act.” 
If the Order went no further there would be substance to a 
contention that the Custodian lacked authority under it to 
retain property which did not in fact fall within the categories 
specifically enumerated in Section 2. 

Other provisions of the Executive Order clearly show that 
no such limited delegation to the Custodian was intended. 
Section 12 of the Order provides that any action 

* * * taken by any person, agency, or instrumen¬ 

tality referred to in this Executive Order, shall be final 
and conclusive as to the power of such person, agency, 
or instrumentality to exercise any of the power or au¬ 
thority conferred upon me by sections 3 (a) and 5 (b) 
of the Trading with the Enemy Act, as amended; 

* * *. No persons affected by any order, regula¬ 

tion, ruling, instruction, license, or other action issued 
or taken by either the Secretary of the Treasury or the 
Alien Property Custodian shall be entitled to challenge 
the validity thereof or otherwise excuse his actions, or 
failure to act, on the ground that pursuant to the pro¬ 
visions of this Executive Order, such order, regulation, 
ruling, instruction, license, or other action was within 
the jurisdiction of the Alien Property Custodian rather 
than the Secretary of the Treasury or vice versa. 

See also Sections 10 (a) and 13. These provisions show that 
the purpose of Executive Order No. 9193 was to delineate more 
explicitly than did Executive Order No. 9095 the respective 
spheres of primary responsibility of the Treasury Department 
and the Alien Property Custodian, the two agencies of the Gov¬ 
ernment entrusted by the President with the administration 
of Section 5 (b) of the Trading with the Enemy Act. The 
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specific categories of Section 2 were drafted for the guidance 
of these agencies in their relations with each other. But in 
the impact of the Order upon third persons these internal ad¬ 
ministrative arrangements were regarded as wholly irrelevant. 
The President could not and did not attempt to bar a claim¬ 
ant to vested property from any remedy which he is entitled 
to invoke under the statute. But neither was it intended that 
a claimant whose property is within the reach of the authority^ 
given to the President by Congress should defeat the action 
of the Government on the ground that the Secretary of the 
Treasury rather than the Alien Property Custodian should 
have issued the vesting order involved. Unless this result were 
avoided, a plaintiff might prevail in an action for the return 
of property vested by the Custodian only to have the property 
vested again by the Secretary in the exercise of his full au¬ 
thority under Section 3. 

We think it plain, therefore, that the quoted provisions of 
the Order operate to place behind the vesting order of the 
Custodian, however it characterizes the property vested, the 
full scope of the authority conferred upon the President by 
Section 5 (b)—the authority to vest property of any foreign 
country or national thereof. 19 The problem presented by Vest¬ 
ing Order No. 51 is thus no different from that presented by the 
other orders in suit. The plaintiff may not prevail unless he 
establishes that the property he claims is not property of a for¬ 
eign country or national thereof. He must establish that the 
property is outside the range of vestible property specified by the 
Act. This was the rule in the last war, when the actual grounds 
of the seizure were accorded no significance in the trial de novo 
under Section 9 (a), which was “unembarrassed by the prece¬ 
dent executive determination/’ See Stoehr v. Wallace, supra, 
246; Commercial Trust Co. v. Miller, supra, 53. And it con¬ 
tinues to be the rule after the expansion of the President’s 
authority through amendment of Section 5 (b) by the First 


“Cf.: “Executive Order No. 9193 • * * vests in the Custodian all 
powers and authority conferred upon the President by Section 5 (b) of the 
Trading With the Enemy Act, as amended.” Draeger Shipping Co. v. 
Crotcley, 49 F. Supp. 215. 217 (S. D. N. Y. 1943). 
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War Powers Act, 1941. A court of equity will not order the 
return of vested property if the circumstances disclosed in¬ 
dicate that the Government may immediately revest. 

Ill 

The Act, thus construed, is not unconstitutional in view of the 
availability of the Tucker Act as a remedy for vindication of 
any constitutional rights of which the appellant may have 
been deprived 

Under the decision in Russian Volunteer Fleet v. United 
States, 282 U. S. 481 (1931), the Fifth Amendment may oper¬ 
ate to protect the appellant—assuming it to be a friendly alien 
as alleged in the complaint—from being deprived of its prop¬ 
erty without just compensation. It is unnecessary for two 
reasons to consider now the scope and applicability of the 
doctrine that friendly aliens are entitled to the protection of 
the Fifth Amendment. In the first place, this is a suit against 
the United States which can be maintained only with the con¬ 
sent of Congress. See Point I, supra. It is well settled that 
a violation of constitutional right, even if shown, does not of 
itself establish the liability of the United States to suit. Lynch 
v. United States, supra, 581-2, and cases cited; United States 
v. Chiffin, 303 U. S. 226, 239 (1938); Maricopa County v. 
Valley Bank, 318 U. S. 357, 362 (1943); Pfueger v. United 
States, supra. Whatever may be appellant’s rights to sue for 
just compensation, just compensation is not being sought in 
this action. This is a suit for return of specific property and 
to such a suit on facts like these. Congress has not consented. 

In the second place, the appellant is not left remediless. 
It is entitled under the Constitution to no more than just 
compensation. The Tucker Act, 28 U. S. C. §§ 41 (20), 250, 
establishes the availability of this constitutionally adequate 
remedy. Embodying consent to suit against the United States 
in the Court of Claims and, when less than $10,000 is involved, 
in the District Courts as well, this Act permits recovery upon 
“claims founded upon the Constitution of the United States 
or any law of Congress * * * or upon any contract, ex¬ 
press or implied, with the Government of the United States.” 
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The course of Supreme Court decisions under it makes it dear 
that a taking of property pursuant to a statutory authorization 
gives rise, where no other remedy is provided and where the 
person from whom the property is taken is entitled to con-} 
stitutional protection, to an implied promise of compensation j 
upon which an action against the Government may be brought. 
United States v. Great Falls Mfg. Co., 112 U. S. 645 (1884); 
Hurley v. Kincaid, 285 U. S. 95 (1932); Yearsley v. Ross Con- j 
struction Co., 309 U. S. 18, 21 (1940), and cases cited. The 
remedy is available although the taking was in purported ex- | 
ercise of a wartime power to take enemy property. Hamburg - 
American Co. v. United States, 277 U. S. 138 (1928). See 
Becker Steel Co. v. Cummings, 296 U. S. 74, 79-80 (1935). • j 

The appellant urges, however, that the remedy afforded by . 
the Tucker Act is not available, because barred by the fourth 
' paragraph of Section 7 (c) of the Trading with the Enemy Act. j 
That paragraph was enacted at a time when the subject of 
the seizure power was enemy property only, the seizure of 
which resulted in no possible violation of constitutional right, | 
and hence presented no occasion for allowing a remedy of 
just compensation. It is to be construed in the light of the [ 
dominant purpose of Section 7 (c) to avoid any delay to the j 
speedy transfer to the Custodian of property demanded by 
him. Central Union Trust Co. v. Garvan, supra , 568-9; In 
re Miller, 281 Fed. 764, 773-4 (C. C. A. 2, 1922), app. dism., j 
262 U. S. 760 (1923); Salarnandra Ins. Co. v. New York Life 
Ins. & Trust Co., 254 Fed. 852, 858 (S. D. N. Y. 1918). When 
in 1941 Congress enlarged the scope of the vesting power and 
adopted a policy of vesting and affirmatively using the prop¬ 
erty of foreign nationals, whether friendly or enemy, it gave 
no indication that it intended to deny all remedy for any viola¬ 
tion of constitutional right that might result, or that it re¬ 
garded Section 7 (c) as precluding such a remedy. 20 The 

* Rather, the history of the Act, passed less than two weeks after the 
outbreak of war, shows that, in view of the necessity to make available 
at once powers urgently needed. Congress deliberately omitted any study j 
of the provisions of the old Act, and the effect on them of the amendments 
to Section 5 (b). See, e. g., the following statement of Mr. Kefauver, a 
member of the House Judiciary Committee to which the Bill was referred: 

“Of course, this bill does not cover everything that will have to be 
done. There are some parts of the Trading With the Enemy Act that are 
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strong presumption is that Congress intended its declared pol¬ 
icy of vesting, holding, and using the property of foreign na¬ 
tionals to be effective. Cf. Bird v. United States, 187 U. S. 
118 (1902); United States v. Powers, 307 U. S. 214 (1939). 

If it should appear that the fourth paragraph of Section 7 (c) 
“collides with the policy of Section 5 (b)” ( Markham v. Cabell, 
supra, p. 197) by tainting with unconstitutionality vestings of 
property of friendly aliens, the policy declared in Section 5 (b), 
as the later expression of Congressional will, must prevail. 

Moreover, if Section 7 (c) is “reasonably susceptible” of 
more than one construction, the Court should, if necessary 
to save the constitutionality of the later-declared program of 
Congress to vest, hold, and affirmatively use property of foreign 
nationals, adopt that construction which will avoid a holding 
of unconstitutionality. United States v. Delaware & Hudson 
Co., 213 U. S. 366 (1909); United States v. Jin Fuey Moy, 
241 U. S. 394 (1916); Richmond Co. v. United States, 275 
U. S. 331 (1928); see Ashwander v. Tennessee Valley Author¬ 
ity, 297 U. S. 288, 348 (1936) (concurring opinion) and cases 
cited. 

A reading of the fourth paragraph of Section 7 (c) however, 
shows that on its terms it interposes no obstacle to a suit for 
just compensation. That paragraph provides that— 

The sole relief and remedy of any person having any 
claim to any money or other property, heretofore or 
hereafter conveyed, transferred, assigned, delivered, or 
paid over to the Alien Property Custodian, or required 
so to be, or seized by him shall be that provided by the 
terms of this Act * * *. 

It is unquestionably tr ue that a person who seeks to prevent 
the transfer of specific property to the Custodian, or to con¬ 
trol any action of the Custodian with reference to that prop¬ 
erty, or to secure the return of the property or its proceeds, « 


still in force, and there are some parts of it that are not in force. I think 
it is going to take a very careful examination of all these laws to see what 
other parts It may be necessary again to make vital during the continuation 
of the war, but that will take several weeks. For the present, the officials 
in the executive departments tell us that this is what they can as a mini¬ 
mum get by with until they have an opportunity to study some of the other 
provisions that may later be necessary.” (87 Cong. Rec. 9885.) 
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is limited to the remedy afforded by Section 9 (a). In re 
Miller, supra; Sigg-Fehr v. White, supra. In each such case 
the claimant is seeking rights to the possession or control of j 
specific property. But where the Custodian has vested prop¬ 
erty which is in fact within the class of property which he 
is authorized to retain and use, the former owner is divested 
of all rights with respect to the property, including the right 
to terminate the Custodian’s title by suit under Section 9 (a). 
See as to seizures under Section 7 (c), United States v. Chem- j 
ical Foundation, Inc., 272 U. S. 1, 9-11 (1926); Woodson v. j 
Deutsche etc., Vormals, 292 U. S. 449, 454 (1934); Cummings 
v. Deutsche Bank, supra, 120-21; and as to vestings under j 
Section 5 (b), United States v. The Antoinetta, supra; Sarazin j 
v. Wright Aeronautical Corp., 54 F. Supp. 244 (S. D. N. Y. 
1944); Stem v. Newton, supra. A claim for just compensation 
must be upon the assumption not only that full title has 
passed to the United States but that this title is beyond de- I 
feasance. The claim is to be satisfied, not out of the vested 
property or its proceeds, but out of the Treasury generally. I 
Hence, the claimant is not a “person having any claim to any | 
money or other property” previously transferred to or seized 
by the Custodian within the meaning of Section 7 (c); it is j 
only because the vested money or property has been placed, j 
by authority of the Trading with the Enemy Act, beyond his 
power to compel return that he has standing to seek pecuniary j 
redress. 21 


51 The decisions of this Court in Pjlveger v. United States , 73 App. D. C. 
364, 121 F. (2d) 732 (1941) and of the Court of Claims in Esther v. United i 
States, 6S C. Cls. 473 (1929), cert, denied, 281 C. S. 752 (1930), are not 
to the contrary. Both were suits by persons who had recovered, in a pre¬ 
vious suit under Section 9 (a), the proceeds of the property vested, and 
who then brought a second suit to recover the difference between their first 
recovery and the alleged value of the property either at the time of taking 
or at the time of sale by the Custodian. The Pflueger case was a suit 
under Section 9 (a) of the Act; jurisdiction of a Tucker Act suit would 
have been exclusively in the Court of Claims since the amount of the 
claim was evidently very much in excess of $10,000. The Court was there¬ 
fore called upon to hold and did hold only that in a suit under Section 9 (a), j 
no greater recovery could be allowed than the Act itself provided. The 
decision in the Esther case rested in large part on the ground that the 
decision in the prior Section 9 (a) suit was res judicata and precluded any 
further relief for injuries arising out of the seizure of the property therein 
involved. (68 C. Cls. at 479.) 
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Judicial interpretation of similar language in Section 9 (e) 
of the Act confirms this view. That Section provides that debts 
owed to claimants other than citizens of the United States 
will not be allowed unless the debts arose “with reference to 
the money or other property held by the Alien Property Cus¬ 
todian * * V’ In Banco Mexicano v. Deutsche Bank , 

263 U. S. 591 (1924), the plaintiff, an alien, sued the Alien 
Property Custodian to force payment of a debt due him from 
a concern seized by the Custodian. The Custodian had suffi¬ 
cient assets to satisfy the claim without injury to the other 
creditors of the concern seized, but the plaintiff asserted no 
lien on the property in the Custodian’s hands. The court held 
that the plaintiff’s claim was not a claim “with reference to the 
money or other property held by the Alien Property Custo¬ 
dian” and the plaintiff was, therefore denied recovery. See also 
La Mettrie v. James, 6 F. (2d) 479 (App. D. C., 1925) aff’d, 
272 U. S. 731 (1927); Koscinski v. White, 286 Fed. 211 (E. D. 
Mich., 1923). On the facts of the present case, the appellant’s 
claim for just compensation, like the claim in the Banco Mexi¬ 
cano case, would not be a claim to “any money or other prop¬ 
erty * * * conveyed, transferred, assigned, delivered, or 

paid over to the Alien Property Custodian.” It is therefore 
unaffected by the limitations upon such claims set forth in 
Section 7 (c). 

IV 

The treaty of 1850 with Switzerland confers upon the appel¬ 
lant no right to the return of the vested property 

The appellant contends that Article I of the Treaty of Friend¬ 
ship, Commerce and Extradition between the United States and 
Switzerland, of November 25, 1850, 11 Stat. 587 (Appellant’s 
Brief p. 30), requires that it be allowed to recover its property 
if an American citizen could in like situation secure a return 
of property. In brief, the Treaty guarantees to “citizens” of 
Switzerland, the same freedom of access to tribunals and the 
same immunity from burdensome conditions upon residence 
or establishment as are enjoyed by citizens of the United 
States. 
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If there were any inconsistency between the Treaty and Sec¬ 
tion 5 (b) as amended by the First War Powers Act, 1941, j 
Section 5 (b) would control as the later expression of the law 1 
of the United States. Fong Yue Ting v. United States, 149 j 
U. S. 698, 720 (1893); Sanchez v. United States, 216 U. S. 167, j 
175-6 (1910); Pigeon River Co. v. Cox Co., 291 U. S. 138, i 
160(1934). But there is no such inconsistency. It is unneces¬ 
sary to consider to what extent, if any, a statutory provision j 
establishing substantive rights in the Government may be | 
regarded as a provision denying access to the courts, or whether j 
there is any discrimination in a provision which permits a j 
taking—upon payment of just compensation if constitutionally | 
required—of property which can reasonably be deemed to be | 
susceptible of use dangerous to the wartime interests of the j 
United States, or which if taken, might affirmatively serve those ! 
interests. For the protection of Article I of the Treaty of j 
November 25, 1850, as of other articles of that Treaty, extends 
only to “citizens.” As such it is no broader than the protection j 
to the “privileges and immunities of citizens” afforded by Article 
IV, Section 2, of the Constitution and by Section 1 of the 14th j 
Amendment. It is well settled that corporations are not 
included within the meaning of “citizens” for the purpose of | 
these Constitutional protections. Bank of Augusta v. Earle, 13 I 
Pet. 519, 586-7 (1839); Blake v. McCluruj, 172 U. S. 239, 259 
(1898); Hemphill v. Orloff, 277 U. S. 537, 548-50 (1928); j 
Hague v. Committee for Industrial Organization , 307 U. S. 496, i 
514 (1939). | 

The Department of State has construed the Treaty of No- j 
vember 25, 1850, with Switzerland as conferring no rights on 
corporations. In a letter of January 3, 1934, to the Swiss 
Minister, Acting Secretary of State Phillips stated: 

* * * It is the view of this Government that the 
provision of the treaty referred to above [Article II, 
paragraph 2, of the treaty of friendship and commerce 
between the United States and Switzerland signed 
Nov. 25, 1850] has no application to corporations. 
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Consequently, no conflict may arise between the tax 
imposed by Section 213 of the National Industrial 
Recovery Act and the provisions of the treaty. 

***** 

An examination of the language of the 1850 treaty 
clearly shows that the use of the word “citizen” did not 
contemplate that the term should include corporations. 
For example, in Article I of the treaty the word “citizen”, 
is used as follows: 

“The citizens of the United States and the citizens 
of Switzerland, as well as the members of their 
families * * \” 

Citizens are given the liberty to “exercise their pro¬ 
fession.” The privileges conferred on citizens by Arti¬ 
cle I “shall not extend to the exercise of political rights.” 

Article II of the treaty provides in the first paragraph 
that “the citizens of one of the two countries, residing 
or established in the other, shall be free from personal 
military service.” 

Obviously, these references to “citizen” in Article 
I and II are to natural persons and they could have no 
application to corporations. The term “citizens” a3 
used in Articles III, IV, and V could apply only to 
natural persons. 

It would indeed be a strained interpretation to con¬ 
tend that the term “citizens” has a different and broader 
meaning in the second paragraph of Article II than it 
obviously has in Articles I, III, IV, and V and in the 
first paragraph of Article II. 

It is believed to be clear from the language of the 
treaty that corporations are not included within the 
scope of the term “citizens” which appears in the second 
paragraph of Article II. Since the question has been 
raised, however, as to the manner in which treaties 
should be interpreted, it may be observed that specific 
reference is not made to corporations in Article II of the 
treaty. An examination of the correspondence leading 
to the conclusion of the treaty fails to reveal any refer- 
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ence to corporations. Until comparatively recent years 
American interests in foreign countries and foreign 
interests in the United States were almost wholly those 
of natural persons rather than of corporations. In the 
middle of the Nineteenth Century it was not the prac¬ 
tice to incorporate provisions regarding corporations in j 
treaties concluded by the United States with foreign | 
governments. 

A number of treaties entered into by the United i 
States in recent years contain limited provisions re¬ 
garding corporations. Under these treaties, corpora¬ 
tions are regarded as having only such privileges as are 
specifically prescribed for them. They are not regarded 
as deriving from these treaties privileges granted to citi¬ 
zens generally. 

For example, in the Treaty of Friendship, Commerce 
and Consular Rights between the United States and 
Germany, signed December 8, 1923, provisions regard¬ 
ing corporations have been dealt with under separate 
articles, rather than assimilating corporate treaty rights ! 
to those of natural persons. Reference is made to 
Article XII and XIII of the treaty with Germany. 

It has been deemed inadvisable to grant in treaties 
the same privileges to corporations as are granted to 
natural persons, because it is within the power of the 
several states in the United States to prescribe the 
conditions on which foreign corporations may do busi¬ 
ness within the states. It has not generally been con¬ 
sidered desirable to limit the powers of the state in 
such matters by treaty. (MS. Department of State, file i 
811.5034/157, quoted in III Hackworth, Digest of In- | 
temational Law, 431-2). 

The construction given a treaty by the Department of State 
is entitled to the greatest weight. Sullivan v. Kidd, 254 U. S. i 
433, 442 (1921); Factor v. Laubenheimer, 290 U. S. 276, 295 
. (1933). Fortified as it is here by all other relevant authority, 
the State Department’s construction would seem incontestable, j 
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CONCLUSION 

* , « . •■*->*.* . * . • V • -v ’ •- j., • ' 

Hie judgment of the District Court should be affirmed. 
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IN THE 


United States Court of Appeals 

District of Columbia. 


No. 9187. 


UEBERSEE FINANZ-KORPORATION, A. G., 

Appellant , 


v. 

JAMES E. MARKHAM, as Alien Property Custodian, 

Appellee. 


Appeal from Final Judgment of the District Court of the 
United States for the District of Columbia. 


BRIEF ON BEHALF OF APPELLANT. 


JURISDICTIONAL STATEMENT. 

The jurisdiction of the District Court is based upon Sec¬ 
tion 9(a) of the Trading with the Enemy Act of October 6, 
1917, Chapter 106, (40 Stat. 411) U. S. C. Appendix Title 
50, §9(a), as amended). 
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The jurisdiction of this Court is invoked under Section 
17 of the Trading with the Enemy Act. See also Rule 10(a) 
of this Court, effective January 15, 1944. 

STATEMENT OF CASE. 

In its complaint and supplemental complaint (App. pp. 
2-7) for the return of its property seized by the Alien 
Property Custodian, the appellant among other things al¬ 
leged, in substance, that at and before the time of the seiz¬ 
ure and now: 

(a) Appellant was and is a citizen of Switzerland; 

(b) Appellant was not and is not an enemy or ally of 
enemy within the meaning of the Trading with the 
Enemy Act, 

(c) Appellant was not and is not a “national of a des¬ 
ignated enemy country 77 within the meaning of the 
Trading with the Enemy Act or the Executive Or¬ 
ders issued pursuant thereto, and 

(d) That the property in respect of which suit was 
brought was not, at or before the seizure, nor now 
held for the benefit of an enemy or ally of enemy 
nor for the benefit of a “national of a designated 
enemy country. 77 

The appellee moved to dismiss (App. p. 7) on the 
ground that appellant, being a citizen of Switzerland and 
therefore a foreign national, could not sue under § 9 of the 
Trading with the Enemy Act. 

Thus, in the present state of the pleadings it is admitted 
by appellee that at and before the date of the seizure and 
now, appellant was and is a friendly foreign national, in 
no wise acting as an agent or cloak for an enemy or ally of 
enemy or for a “national of a designated enemy country 77 
and is suing in respect of property which was or is in no 
wise tainted with any interest of any enemy or ally of 
enemy or of a “national of a designated enemy country. 77 

The court below granted appellee’s Motion to Dismiss 
(App. p. 8). 
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STATUTES, TREATY AND EXECUTIVE ORDERS. 

The statutes, treaty and executive orders involved are • 
set out at pages 25 to 41 hereof, following the body of the 
brief. 

STATEMENT OF POINTS. . 

The District Court erred in dismissing the complaint on 
the sole ground that the appellant is a national of a foreign 
country whose property the Alien Property Custodian was 
authorized to vest under §5(b) of the Trading with the 
Enemy Act as amended by Title III of the First War Pow¬ 
ers Act, 1941, and under Executive Orders 9095 and 9193. 

SUMMARY OF ARGUMENT. 

Section 9(a) (infra, p. 28) of the Trading with the 
Enemy Act explicitly provides that suit for the return of 
its property may be brought against the Custodian by any 
person not an enemy or ally of enemy. The terms “enemy” 
and “ally of enemy” are defined in § 2 of the Act (infra, 
p. 25). 

Section 7(c) (infra, pp. 27-28) of the Act explicitly pro¬ 
vides that “the sole relief and remedy of any person having 
any claim to any money or other property” seized by the 
Custodian “shall be that provided by the terms of this 
Act.” 

Neither §9(a) nor §7(c) was amended in its language 
by the amendment to § 5(b) which was effected by the First 
War Powers Act of December 18,1941 (infra, pp. 26-27). 

Thus the Trading with the Enemy Act itself expressly ex¬ 
cludes any remedy in any forum other than the United 
States District Courts and expressly precludes any other 
relief to the appellant than that provided by § 9(a). Since 
a friendly foreign national is entitled to the protection of 
the Fifth Amendment in respect of his property which is 
non-enemy in character (Russian Volunteer Fleet v. U. S., 
282 U. S. 481, 489) and since § 9(a) of the Act embodies the 
sole and exclusive remedy in respect of such property seized 
by the Custodian, to deny such appellant the privilege of 
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resort to § 9(a) would bring the seizure provisions of the 
Act into head-on conflict with the Fifth Amendment. 

In the lower Court the appellee sought to surmount this 
constitutional impasse by an argument that amended §5(b) 
permitted of an interpretation which would allow to the 
appellant the right to suit for just compensation in the 
Court of Claims. The validity of this argument is cate¬ 
gorically denied. This contention of the appellee is crucial 
and if it cannot be supported, the appellee’s entire case, on 
its Motion to Dismiss, collapses. 

The provisions of the treaty between the United States 
and Switzerland require that Swiss nationals be granted 
relief and remedy in our courts identical with that accorded 
to American citizens. Appellee’s attempted interpretation 
of the Act, in its denial of a remedy under § (9(a) to a Swiss 
national, which remedy is admittedly available to an Amer¬ 
ican citizen, would cause a direct conflict with the treaty. 

There is nothing whatsoever in the language of amended 
§5(b) which is in any wise inconsonant with the express 
language of either § 9(a) or § 7(c). The pertinent portions 
of amended §5(b) go no farther than to permit the sum¬ 
mary taking of possession of the property of any foreign 
national and thereby to eliminate the necessity of the oner¬ 
ous determination or finding that the property is actually 
owned or held for the benefit of an enemy or ally of enemy. 
The provisions of amended §5(b) relating to the sale or 
disposition of property seized thereunder permit no greater 
dominion over such property by the Custodian than was 
permitted by § 12 of the unamended Act 1 in respect of prop¬ 
erty seized under §7(c). 

In other words, just as a suit under § 9(a) effected an 
injunction against the exercise of the sale and disposition 
provisions of § 12, so a suit under § 9(a) continues to effect 
an injunction against the sale and disposition provisions 
embodied in amended § 5(b). In short, the sale and disposi¬ 
tion provisions of amended 5(b) no more cut off the relief 

i For convenience, the term ‘ ‘ unamended Act ’ ’ is used as a matter of con* 
venience to refer to the Trading with the Enemy Act as it existed prior to the 
amendment of $ 5(b) by Title III of First War Powers Act, Act of Dec. 18, 
1941, 55 Stat. 839, U. S. C. App. Title 50, $ 5(b), U. S. C. App. Title 50, 
$$ 616-618. 
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and remedy provided by §9(a) than did the sale and dis¬ 
position provisions of § 12 under the old Act. Central Union 
Trust Company v. Garvan, 254 U. S. 554, 569. 

In the actual administration of the Act, including 
amended §5(b) thereof, the Alien Property Custodian in¬ 
terpreted the Act and the Executive Orders thereunder as 
herein contended for by the appellant. Despite the broad 
language of amended §5(b) authorizing him to take the 
property of any foreign national, the Custodian in fact took 
over only such property as he suspected was owned or held 
for the benefit of an enemy or ally of enemy. He also set 
up within the Office of the Alien Property Custodian a 
Vested Property Claims Committee which returned prop¬ 
erty to foreign nationals upon investigation and determina¬ 
tion that the same was not owned or held for an enemy or 
ally of enemy. Since § 9(a) provides for either administra¬ 
tive or judicially-ordered return of property, there is found 
a conflict between the interpretation of the Custodian him¬ 
self and the attorneys representing him in the present suit. 

In short, the position taken by the attorneys presently 
representing the Custodian brushes aside the express lan¬ 
guage of §§ 9(a) and 7(c), brings about a head-on collision 
with the Fifth Amendment of the Constitution, presents a 
direct conflict with the Treaty with Switzerland, stretches 
the language of amended §5(b) into an interpretation 
neither expressed nor intended by the Congress, and 
throttles the administrative interpretation given to the Act 
and the Executive Orders thereunder by the Custodian 
himself. 
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ARGUMENT. 

L 

The Sole Relief and Remedy of the Appellant, a Friendly 
Foreign National, is that Provided by § 9(a) of the 
Trading with the Enemy Act. 

(a) The Express Language of §§9(a) and 7(c) is Conclu¬ 
sive With Respect to Both Relief and Remedy. 

By the express language of § 9(a) the only character of 
person having a disability to pursue the remedy and obtain 
the relief therein provided is an enemy or ally of enemy, 
as those terms are defined in § 2 of the Act: 

§ 9. Claims to property transferred to custodian; 
notice of claim; filing; return of property; suits to re¬ 
cover. (a) Any person not an enemy or ally of enemy 
claiming any interest, right, or title in any money or 
other property which may have been conveyed, trans¬ 
ferred, assigned, delivered, or paid to the Alien Prop¬ 
erty Custodian or seized by him hereunder and held by 
him * * * may institute a suit in equity in the Supreme 
Court of the District of Columbia or in the district 
court of the United States for the district in which such 
claimant resides * * # to establish the interest, right, 
title, or debt so claimed, and if so established the court 
shall order the payment, conveyance, transfer, assign¬ 
ment, or delivery to said claimant of the money or other 
property so held by the Alien Property Custodian * * * 
or the interest therein to which the court shall deter¬ 
mine said claimant is entitled. If suit shall he so insti¬ 
tuted, then such money or property shall he retained 
in the custody of the Alien Property Custodian * * * 
until any final judgment or decree which shall be en¬ 
tered in favor of the claimant shall be fully satisfied by 
payment or conveyance, transfer, assignment, or de¬ 
livery by the defendant, or by the Alien Property Cus¬ 
todian * * * on order of the court, or until final judg¬ 
ment or decree shall be entered against the claimant or 
suit otherwise terminated. (Emphasis supplied.) 

Lest any doubt should arise as to whether the relief and 
remedy provided by § 9(a) was intended to be exclusive of 
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any remedy in any other forum or of any relief different 
from that provided by § 9(a), the following language of 
§ 7(c) was incorporated into the Act: 

( c ) * # * • 

The sole relief and remedy of any person having any 
claim to any money or other property heretofore or 
hereafter conveyed, transferred, assigned, delivered, or 
paid over to the Alien Property Custodian, or required 
so to be, or seized by him shall be that provided bv the 
terms of this Act, and in the event of sale or other dis¬ 
position of such property by the Alien Property Cus¬ 
todian, shall be limited to and enforced against the net 
proceeds received therefrom and held by the Alien 
Property Custodian or by the Treasurer of the United 
States. 

(b) The Decided Cases Sustain the Fact That No Remedy 
is Available Under the Tucker Act in the Court of 
Claims or For Just Compensation in Any Court. 

The availability of a remedy in the Court of Claims was 
the specific subject of controversy in the case of Escher, 
Admr., et al. v. U. S., 68 C. Cls. 473; cert. den. 281 U. S. 752. 
There the plaintiff had brought suit in the Supreme Court 
of the District of Columbia and being dissatisfied with the 
relief granted, on the ground that it was not equivalent to 
just compensation, sought to recover just compensation in 
the Court of Claims. The latter court accorded full effect 
to the language of §§9(a) and 7(c) and denied relief. At 
pages 478-479 the court said: 

• * * When Congress provided the place and manner 
of commencing a suit on behalf of a person whose prop¬ 
erty had been seized and who was not an enemy or an 
ally of an enemy, the effect was to exclude all other 
jurisdictions. ‘ 1 Where a statute creates a right and 
provides a special remedy, that remedy is exclusive.” 
United States v. Babcock , 250 U. S. 328, 331. And this 
principle is especially applicable where Congress has 
conferred jurisdiction upon some court for the purpose 
of suit against the United States for compensation. 
United States v. Pfitsch, 256 U. S. 547, 552. 
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In the case of Pflueger v. United States, 121 F. 2d 732; 73 
App. D. C. 364, cert. den. 314 U. S. 617, this court had occa¬ 
sion to pass on the question of the availability of any other 
relief than that provided by § 9(a). There the plaintiff had 
received back from the Custodian the proceeds of his prop¬ 
erty which had been sold by the Custodian. He then brought 
suit in the District Court of the United States for the Dis¬ 
trict of Columbia to recover the asserted difference between 
the value of the property and the amount realized for it 
hy the Custodian. This court, in sustaining the dismissal of 
the complaint by the District Court, stated: 

This being a suit against the United States ( Cum¬ 
mings v. Societe Suisse, 66 App. D. C. 121, 85 F. 2d 
287) and appellant not having brought himself within 
the terms of the Government’s consent to be sued, the 
trial court was without jurisdiction and its decision to 
that effect was, therefore, clearly right and is affirmed. 

It is quite apparent, therefore, putting aside at this point 
any purported effect of amended § 5(b), that the courts have 
determined that the language of §§ 9(a) and 7(c) means 
exactly what it says. 


n. 

Nothing Contained in Amended § 5(b) of the Trading with 
the Enemy Act Was Intended to Deprive a Friendly 
Foreign National of the Relief and Remedy Provided 
by § 9(a) of Said Act. 

It is to be re-emphasized that the express language of 
§ 9(a) was in no wise amended by amended § 5(b). It seems 
inescapable that had it been the intention of Congress to 
make so fundamental a change as to foreclose the remedy 
of §9(a) to a friendly foreign national it unquestionably 
would have inserted into § 9(a), by way of amendment, the 
few words necessary to accomplish that purpose and simul¬ 
taneously would have substituted constitutionally sufficient 
relief and remedy. This the Congress refrained from 
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doing, 2 resulting in the necessity of appellee’s tacit resort 
to the tenuous proposition that §9(a), insofar as it pro¬ 
vides relief and remedy to a friendly foreign national suing 
in respect of non-enemy property, was impliedly repealed 
by amended § 5(b). The aversion of the courts to such im¬ 
plication has been repeatedly stated. Aldridge, et al. v. 
Williams, 3 How. 9, 27; Posadas v. National City Bank, 296 
U. S. 497, 503-505. 

Not only does appellee’s position require an implied 
amendment or repeal of §9(a) (insofar as it relates to a 
friendly foreign national) but also of §7(c) and of §17 
(infra, pp. 29-30). The latter section expressly confers 
jurisdiction on the District Courts of the United States “to 
make and enter all such rules as to notice and otherwise, 
and all such orders and decrees, and to issue such process 
as may be necessary and proper in the premises to enforce 
the provisions of this Act * * # 

But there is a further and more readily apparent invalid¬ 
ity in the appellee’s position. In the court below appellee 
placed great reliance on the proposition that: “Since vest- j 
ing of the plaintiff’s property was authorized by §5(b), 
the plaintiff has no right to compel its return.” This non 
sequitur presents in bold relief the false premise from which 
flows a series of fallacious deductions respecting the inter¬ 
pretation of amended § 5(b). The mere fact that the Cus- ! 
todian is given authority to seize and vest property, under 
amended §5(b), is by no amount of circumlocution tanta- j 
mount to the proposition that he is ipso facto authorized to 
retain the same in the face of a suit under §9(a). This is 1 
made clear when consideration is given to the general 
scheme of the whole Trading with the Enemy Act. 

Under the unamended Act, the Custodian was given au- ! 
thority summarily to seize and vest, without a hearing, and 

2 Two attempts have been made, since the enactment of amended $ 5(b), 
to get Congress to do so. The first attempt was by the introduction of H. E. 
4S40 in the second session of the 7Sth Congress and is described in some 
detail in footnote 10, infra , pp. 20-21. The bill died in Committee. 

The second attempt was through the introduction of H. R. 5089 at the first 
session of the present (79th) Congress. The latter bill is now in process of | 
hearings before the Judiciary Committee of the House. 
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without any judicial proceeding, the property of anyone, 
even that of an American citizen, provided that he made 
the preliminary, although ex parte, determination that the 
property was enemy owned or held for the benefit of an 
enemy. Then, provided no suit under §9(a) was inter¬ 
posed, he might sell or otherwise dispose of the property, 
under the powers given to him by § 12, despite the fact that 
his determination that the property was of enemy character 
later turned out to be unfounded. In case of sale prior to 
suit the deprived person’s relief under §9(a) is limited to 
the proceeds of sale. 3 

It is to be emphasized that the Custodian’s authorization 
was not to seize such property only as was in fact enemy in 
character (i.e. “• • • owing or belonging to or held for, by, 
on account of, or on behalf of, or for the benefit of an enemy 
or ally of enemy * * *”), but was actually to seize and take 
title to any property “which the President 4 after investi¬ 
gation shall determine is so owning, etc. * * * 

This procedure was held to be constitutionally permis¬ 
sible because, and only because, of the availability of the 
remedy provided by § 9(a). Becker Steel Co. v. Cummings, 
296 U. S. 74, 81. 

1 The scheme of the seizure and return provisions of the 
Act are excellently summarized in the scholarly opinion of 
Judge Knox in Salamandra Ins. Co. v. New York Life Ins. 
<£ Trust Co., 254 F. 852, 859 (1918): 

And in the present legislation, at least so far as it af¬ 
fects the case at bar, there is no contravention of the 
Fifth Amendment of the Constitution. The very act, 
in section 9 thereof (Comp. St. 1918, §3115-l/2e), con¬ 
templates the possibility of mistaken action upon the 
part of the Custodian, and to the end that no loyal 
citizen or friend shall be deprived of his property with¬ 
out due process of law the section reads: 

(Here Section 9 is quoted) 

3 By reason of $ 7(c). 

4 Under the authority of $ 5(a), by reason of the delegation of authority 
to the Custodian, the determination was actually made by the Custodian. 
Stoehr v. Wallace , 255 U. S. 239, 245. 
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Under the provisions of this section the rights of a 
person who is not an enemy or ally of enemy are ade¬ 
quately protected. If the property which has come into 
the hands of the Custodian belongs to a citizen of the 
United States, or indeed to a friendly alien, the title 
of such person thereto is not finally divested. Any title 
which vests in the Custodian will be defeasible in its 
nature. Whether the defeasance, if it may be called 
such, shall operate, will depend upon the outcome of 
the proceedings to be instituted by the citizen or 
friendly alien, who, in appropriate proceedings under 
section 9, asserts title to the property. Pending a de¬ 
termination of the issues arising in such proceedings, 
the possession at least, and perhaps a defeasible title, 
is in the Custodian, and as an administrative matter I 
do not see where else it could be, if the act is to have 
any salutary effect in the way of rendering enemy 
property unavailable for the purposes of the enemy. 
(Emphasis supplied.) 

A further excellent discussion of the plan of the Act, as re¬ 
lated to seizure and return, is to be found in Stoehr v. Wal¬ 
lace, both in Judge Hand’s opinion in the Circuit Court of 
Appeals, 269 F. 827, 833-835, and in the opinion of Justice 
Van Devanter in the Supreme Court, 255 U. S. 239, 241-246. 

It is quite apparent, therefore, that the Custodian’s 
power to take was not tantamount to authority to keep. 
As Judge Knox pointed out, the seizure gave the Custodian 
something in the nature of a defeasible title. His legal 
relations in respect of non-enemy property which he seized 
were not those of a fee simple owner, despite the language 
of Section 12 stating that he ‘ 1 shall have power to manage 
such property and do any act or things in respect thereof 
or make any disposition thereof or of any part thereof, by 
sale or otherwise, and exercise any rights or powers which 
may be or become appurtenant thereto or to the ownership 
thereof in like manner as though he were the absolute owner 
thereof.” These powers of disposition and sale were his 
provided only that no suit was brought against him under 
§9(a). This proposition is made clear in the opinion of 
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Justice Holmes in Central Union Trust Co. v. Garvan, 254 
U. S. 554, 569. There, persons in possession of property 
which the Custodian sought to seize with the aid of the Dis¬ 
trict Court, argued that they were entitled to a determina¬ 
tion of the ownership of the property by the court before 
being required to turn it over. To this argument the court 
replied: 

To to the conclusion that we reach it is objected that 
the Custodian gets a good deal more than bare posses¬ 
sion—that the property is to be conveyed to him, and 
that by the Act of March 28, 1918, c. 28, 40 Stat. 459, 
460, enlarging § 12, the Custodian 4 4 shall be vested with 
all of the powers of a common-law trustee in respect 
of all property, other than money, which has been or 
shall be, or which has been or shall be required to be, 
conveyed, ” etc., to him, and is given the power to sell 
and manage the same as though he were absolute 
owner. All this may be conceded if no claim is filed. 
But this act did not repeal § 9, which is amended by the 
later Acts of July 11,1919, c. 6, 41 Stat. 35, and of June 
5, 1920, c. 241, 41 Stat. 977, and as we have said, pro¬ 
vides for immediate claim and suit and requires the 
property in cases of suit to be retained in the custody 
of the Alien Property Custodian or in the Treasury of 
the United States to abide the result. The present pro¬ 
ceeding gives nothing but the preliminary custody such 
as would have been gained by seizure. It attaches the 
property to make sure that it is forthcoming if finally 
condemned and does no more. (Emphasis supplied.) 

It is submitted that there is nothing in the language of 
amended §5(b) which even suggests that the “disposition 
and sale” provisions thereof were to have any more effect 
by way of foreclosing the relief and remedy of §9(a) than 
did the language of § 12 of the unamended Act. This is best 
illustrated by observing the parallelism between the seizure 
and disposition provisions of the unamended Act and the 
vesting and disposition provisions of amended §5(b): 


l 
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§ 7(c)—Seizure Powers of 
Custodian 

If the President shall so re¬ 
quire any money or other 
property * * • owing or be¬ 
longing to or held for, by, on 
account of, or on behalf of, 
or for the benefit of, an 
enemy or ally of enemy not 
holding a license granted by 
the President hereunder, 
which the President after in¬ 
vestigation shall determine 
is so owing or so belongs or 
is so held, shall be conveyed, 
transferred, assigned, deliv¬ 
ered, or paid over to the 
Alien Property Custodian, 
or the same may be seized 
by the Alien Property Cus¬ 
todian; • • * 

§ 12—Powers of Custodian 
With Respect of Seized 
Property 

The alien property custo¬ 
dian shall be vested with all 
of the powers of a common- 
law trustee in respect of all 
property, other than money, 
which has been or shall be, 
or which has been or shall be 
required to be, conveyed, 
transferred, assigned, deliv¬ 
ered, or paid over to him in 
pursuance of the provisions 
of this Act, and, in addition 
thereto, acting under the su¬ 
pervision and direction of 
the President, and under 
such rules and regulations 
as the President shall pre¬ 
scribe, shall have power to 


Amended §5(b)—Vesting 
Powers of Custodian 

* * * and any property or 
interest of any foreign coun¬ 
try or national thereof shall 
vest, when, as, and upon the 
terms, directed by the Presi¬ 
dent, in such agency or per¬ 
son as may be designated 
from time to time by the 
President, * • • 


Amended §5(b)—Powers of 
Custodian in Respect of 
Vested Property 

* * * and upon such terms 
and conditions as the Presi¬ 
dent may prescribe such in¬ 
terest or property shall be 
held, used, administered, 
liquidated, sold, or otherwise 
dealt with in the interest of 
and for the benefit of the 
United States, and such des¬ 
ignated agency or person 
may perform any and all 
acts incident to the accom¬ 
plishment or furtherance of 
these purposes; * * # 
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manage such property and 
do any act or things in re¬ 
spect thereof or make any 
disposition thereof or of any 
part thereof, by sale or 
otherwise, and exercise any 
rights or powers which may 
be or become appurtenant 
thereto or to the ownership 
thereof in like manner as 
though he were the absolute 
owner thereof * • • 

It is thus apparent that appellee’s reliance upon the sale 
and disposition provisions of amended 5(b) as creating an 
irreconcilability with, and therefore an implied repeal of, 
the remedy afforded by 9(a) is without substance. 

Nor does the fact that the Custodian may pass perfect 
title to a purchaser of seized property alter this conclusion. 
Whether we treat the Custodian as acquiring by his taking, 
a defeasible title or a mere possession, in either event 
coupled with such defeasible title or possession he acquires 
a power—a power to pass good title to a purchaser, pro¬ 
vided no suit under 9(a) has been instituted prior to the 
sale. The time between the taking and the sale is in the 
nature of a statute of limitations against the claimant. At 
any time up to sale the Act gives the claimant the power 
to cut off the power and prevent the sale by bringing suit. 
On the other hand, if the claimant stands by and allows the 
sale by the Custodian to take place, his right to the return 
of the res is tolled and he is relegated, by way of relief, 
to the proceeds of sale. § 7(c). 

The question which remains then is, What purpose was 
sought to be accomplished by amended 5(b) ? The answer 
seems quite apparent. Under the unamended Act, the Cus¬ 
todian was not authorized to seize any property without a 
preliminary determination that it was held by or for the 
benefit of an enemy or ally of enemy. 5 By reason of the 

5 Despite this requirement for this preliminary determination there were 
of course many cases where the property turned out to be in fact not of enemy 
character. 




necessity of making the preliminary determination of enemy 
statns of property prior to seizure, onerous and time-con¬ 
suming duties of administrative investigation and respon¬ 
sible decision were imposed on the Custodian to comply with 
this statutory requirement, with all of the attendant possi¬ 
bilities of the escape of property in which enemy interests 
might exist or in which any enemy interests might be so 
concealed as to avoid ready detection by the Custodian’s 
investigative force. 

It was undoubtedly with these considerations uppermost 
in mind 6 that the Congress, in amending 5(b), made its 
language broad enough to permit the Custodian to vest the 
property of any foreign national. This enlarged authority, 
by eliminating the necessity for the much more exacting 
preliminary determination of enemy ownership, permits the 
Custodian to seize property owned by any foreign national, 
solely on the broad, relatively simple determination that 
it is so owned. Thus, all foreign-owned property which the 
Custodian even suspects is in some wise owned or held for 
the benefit of enemy interests may be vested, with the con- | 
sequent shifting to the claimant of the onus of establishing 
the non-enemy character of such property by forcing him 
to bring suit under § 9(a) of the Act. 

Thus interpreted, there is given to amended 5(b) preg- j 

nant, logical meaning and any question of constitutional 

infirmity is reduced to a refinement. 7 To adopt the lan- 
— 

«In appellee ’a brief in the court below, it appears to be acknowledged that 
these considerations were the dominant motivation for the enlargement of the 
scope of the vesting authority of the Custodian. The brief states (pp. 10-11): j 

There were strong reasons why a vesting power limited to property 
which could be proved to belong to enemies would have been ill-adapted 
to the conditions of this war. In recent years Germany (and to a lesser 
extent, the other Axis countries as well) had developed techniques for 
extending economic operations into foreign countries through “fronts” j 
or * * cloaks ’ The multiple possibilities of corporate ownership were 

especially relied upon by Germany to conceal beneficial interests in assets 
in the United States. See United States Treasury Department, Admin - j 
istration of the Wartime Financial and Property Controls of the United 
States Government (1942), 29-31. Congress, aware of such cloaking,* 
granted a power adequate to cope with it. By authorizing the vesting 
of all foreign property, it eliminated the jeopardy to the national interest 
which time-consuming search for enemy ownership would entail. 

t It has been intimated that the preliminary determination of enemy charac- j 
despite its ex parte nature, may constitute an element of procedural due 
process. Stoehr v. Wallace , supra , 255 U. S. 239, 245-246. 
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guage of the Supreme Court in Becker Steel Co. v. Cum¬ 
mings, supra, 296 U. S. 74, 81, in dealing with a not dis¬ 
similar statutory-construction problem in reference to § 7 
of the Act, it may be tersely stated: 

Such a construction does no violence to the language 
of the act and conforms to and is supported by its dom¬ 
inant purpose, often recognized by this Court, to give 
to citizens and alien friends an adequate remedy for in¬ 
vasions of their property rights in the exercise of the 
war powers of the Government. Any other construc¬ 
tion by denying such a remedy would raise grave doubts 
of the constitutionality of the statute as applied to non¬ 
enemies. (Emphasis supplied.) 

From the discussion under this point it seems quite ap¬ 
parent that by amended § 5(b), in conferring upon the Cus¬ 
todian the power to vest, the Congress did not ipso facto 
intend to give such an indefeasible, unconditional title over 
seized property as to preclude to a friendly foreign national 
the relief and remedy provided by § 9(a); nor by spelling 
out the Custodian’s powers over vested property did it in¬ 
tend to do more than § 12 of the Act accomplished in respect 
of seizures made under §7(c). 

in. 

Denial of the Relief and Remedy Provided by Section 9(a) 
Would Conflict with the Fifth Amendment to the Con¬ 
stitution. 

In construing the Act, prior to the enactment of amended 
§5(b), the courts have repeatedly held that the relief and 
remedy provided in §9(a) (which were determined to be 
constitutionally adequate) were necessary as to one not an 
enemy or ally of enemy in order to save the constitutional¬ 
ity of the seizure provisions. Stoehr v. Wallace, 269 F. 
827, affirmed 255 IT. S. 239; Becker Steel Co. of America v. 
Cummings, et al., 296 U. S. 74, 81. 

Therefore, if the remedy under 9(a) is no longer avail¬ 
able, then unless the Trading with the Enemy Act, includ¬ 
ing amended § 5(b) admits of a remedy in the Court of 
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Claims for just compensation, the vesting provisions of 
amended § 5(b) are in conflict with the Fifth Amendment. 

It is conceded by appellant that with respect to enemy 
property the United States may deal in any manner it 
chooses even in respect of outright confiscation. Miller v. 
United States, 11 Wall. 268, 306 (1870); United States v. 
Chemical Foundation, 272 U. S. 1,11 (1926). The converse, 
however, is true with respect to property which is of non- \ 
enemy character. Such property, within the United States, 
is entitled to all of the safeguards of the Fifth Amendment 
even though owned by, or held for the benefit of, a foreign 
national. In this respect the citizen-owner and the alien- 
friend-owner stand on exactly the same footing. This firmly 
entrenched principle of constitutional law is clearly and 
unequivocally enunciated in the land-mark case, Russian 
Volunteer Fleet v. United States, 282 U. S. 481, 489: 

I 

. j 

The petitioner was an alien friend and as such was en- i 
titled to the protection of the Fifth Amendment of the 
Federal Constitution. j 

This constitutional proposition appears to have been ac¬ 
cepted, although somewhat grudgingly, by the appellee in 
the lower court. It is the acceptance of this doctrine which 
compels resort on the part of the appellee to the strained 
construction of amended § 5(b) to permit of a remedy to ap- ! 
pellant in the Court of Claims for just compensation. It 
is felt that it has been amply demonstrated in Point I above 
that any attempted interpretation of the Trading with the 
Enemy Act to allow a remedy for just compensation is un¬ 
tenable. 

IV. 

Denial of the Relief and Remedy of § 9(a) Would Conflict 
with, the Treaty Between the United States and Swit¬ 
zerland. 

i 

To compel this appellant to resort to a just compensa¬ 
tion suit in the Court of Claims, upon any strained inter¬ 
pretation of amended § 5(b), would require abrogation of 


i 
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Article I of the Treaty of Friendship, Commerce and Ex¬ 
tradition between the United States and Switzerland (11 
Stat. 587) Senate Document No. 357, P. 1764, 61st Con¬ 
gress, 2d Session, page 1764. 

Nowhere, nor at any time, has it even been suggested by 
appellee that the relief and remedy of § 9(a) of the Act 
is no longer available to an American citizen. Nor has it 
been suggested that an American citizen whose property 
may have been vested by the Custodian, pursuant to 
amended §5(b), has a just compensation remedy in the 
Court of Claims. See Escher, Admr. et al, v. U. S., 68 
C. Cls. 473. Under appellee’s interpretation of the Act, 
including amended § 5(b), we find the American citizen 
claimant in full possession of the right to the relief and 
remedy of § 9(a) and a simultaneous denial of that relief 
and remedy to the citizen of Switzerland. The pertinent 
portion of the Treaty reads as follows: 

The citizens of the United States of America and the 
citizens of Switzerland shall be admitted and treated 
upon a footing of reciprocal equality in the two coun¬ 
tries, where such admission and treatment shall not 
conflict with the constitutional or legal provisions, as 
well federal as State and cantonal, of the contracting 
parties. The citizens of the United States and the citi¬ 
zens of Switzerland * • * shall have free access to 
the tribunals, and shall be at liberty to prosecute and 
defend their rights before courts of justice in the same 
manner as native citizens, either by themselves or by 
such advocates, attorneys, or other agents as they may 
think proper to select. No pecuniary or other more 
burdensome condition shall be imposed upon their resi¬ 
dence or establishment, or upon the enjoyment of the 
above-mentioned rights, than shall be imposed upon 
citizens of the country where they reside, nor any con¬ 
dition whatever to which the latter shall not be subject. 

The foregoing privileges, however, shall not extend 
to the exercise of political rights, nor to a participation 
in the property of communities, corporations, or insti¬ 
tutions of which the citizens of one party, established 
in the other, shall not have become members or co¬ 
proprietors. 
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Under appellee’s “escape” interpretation of amended 
§ 5(b), the only remedy suggested as available to a friendly 
Swiss national would be a suppositious suit in the Court of 
Claims for just compensation. Just compensation means 
the value at the the time of taking. 8 It is apparent that if 
the value of the property vested by the Custodian substan¬ 
tially increased after the vesting by the Custodian, a 
friendly Swiss national would not only be deprived of his 
actual property but also of this increment in value and 
would be compelled to accept the value at the time of the 
taking. 

Under § 9(a) of the Act the American citizen, by bring¬ 
ing suit against the Custodian prior to a sale, may recover 
the vested property itself and thereby have the advantage 
of the incremental value. Thus a discrimination which may 
often be a very substantial one is effected in the treatment 
of the American citizen on the one hand, and the friendly 
Swiss national on the other. It is submitted that this is a 
striking example of the very character of discrimination 
which the Treaty was intended to prohibit. 

The courts cannot be expected to be other than extremely 
reluctant to permit any tenuous interpretation of a statute 
to effect a repeal of the provisions of the Treaty 9 with the 
consequent international complications arising therefrom. 

V. 

The Actual Administrative Interpretation by the Custodian 
of §§ 9(a) and Amended 5(b) Accorded with the Inter¬ 
pretation Herein Contended For. 

The actual practice and philosophy of the Custodian in 
administering the Act, irrespective of the seeming breadth 
of the vesting scope of amended 5(b), indicates clearly that 

8 11 The petitioner was an alien friend, and as such was entitled to the pro¬ 
tection of the Fifth Amendment of the Federal Constitution, (cases) Ex¬ 
erting by its authorized agent the power of eminent domain in taking the 
petitioner’s property, the United States became bound to pay just compensa¬ 
tion. (cases) And this obligation was to pay to the petitioner the equiva¬ 
lent of the full value of the property contemporaneously with the taking, 
(cases) ”. Russian Volunteer Fleet v. United States , supra, 282 U. S. 481, 489. 

8 Cf. Johnson v. Gearlds, 234 U. S. 423, 439. 
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he interpreted the intent of Congress in the same manner as 
herein contended for. The Custodian’s obvious recogni¬ 
tion of the tenuous constitutionality of the position taken 
in the current brief in his behalf is well illustrated by a sum¬ 
mary reference to some of the highlights of his actual prac¬ 
tice under the Act and the efforts made to avoid the con¬ 
stant threat of constitutional infirmity ‘in any attempted 
exercise of the “plenary” authority contended to be his 
under the pertinent portions of Section 5(b). 

Some months after 5(b) was amended (December 18, 
1941), Executive Order 9095 (infra, pp. 30-32) was promul¬ 
gated pursuant thereto on March 11, 1942. This was 
the Order which set up the Office of Alien Property 
Custodian and purported to give the Custodian the very 
broad authority to vest the property of “any foreign coun¬ 
try or a national thereof” whenever he should so direct. 
The early vesting orders were issued pursuant to this ex¬ 
ecutive order and were usually short documents merely 
making the determination that the seized property was 
owned by a foreign national, and ending with a paragraph 
reciting that “any person not a national of a foreign coun¬ 
try designated in Executive Order 8389” might file a claim 
with the Custodian for the return of his property. Sev¬ 
eral of the vesting orders in the instant case, in their initial 
form, were issued under authority of this executive order. 

Despite the ostensible basis for the vestings made under 
Executive Order 9095, namely, ownership by a “foreign na¬ 
tional”, actually the basis for vesting vras an assumption 10 
that the property involved was in some wise enemy-owned. 
As a matter of fact, the Custodian never vested any prop¬ 
erty other than on a suspicion of enemy ownership, 11 even 
under the broad language of E. O. 9095. 

10 ‘ < That Congress in time of war may authorize and provide for the seizure 
and sequestration through executive channels of property believed to be enemy- 
owned, if adequate provision be made for a return in case of mistake, is not 
debatable”. Stoehr v. Wallace, supra, 255 U. S. 239, 245. 

11 Little or no light is shed on the rationale underlying the relevant portions 
of amended 5(b) by the legislative history of Title III of the First War 


It is quite significant that after the Custodian had op¬ 
erated under E. 0. 9095 for the short period of less than 
four months, E. 0. 9193 {infra, pp. 32-35) was promulgated 
on July 6, 1942, as an amended form of E. 0. 9095. This 
later executive order, particularly Paragraph 2 thereof, was 
couched in language much more restrictive of the Custo¬ 
dian’s authority to vest, than the language of E. O. 9095. 
Following July 6,1942 the Custodian’s vesting orders were 
predicated on ownership or interest of “a national of a 
designated enemy country”, 12 and ended with a paragraph j 

reciting that i 1 any person not a national of a designated | 
_ I 

Powers Act, 1941. The portion of the Bill which became Title III was ob¬ 
viously conceived and adopted with the utmost speed. The bill was intro¬ 
duced on December 11, 1941 and passed both Houses and was approved on 
December 18, 1942. I 

However, real light is shed on the purposes and objectives of amended 5(b) 
in the hearings on H. B. 4840, 78th Congress, 2d Session, “A Bill to Amend 
the First War Powers Act, 1941”. The latter Bill (which finally died in 
Committee) had among its purposes that of obviating the serious constitutional 
infirmities of amended 5(b) as that section is sought to be interpreted by 
defendant’s present attorneys. 

In the course of the hearings, a telegram of protest was sent to the Com¬ 
mittee, raising constitutional and international policy-objections to the pro¬ 
posed Bill. To this telegram the Assistant General Counsel of the Alien 
Property Custodian’s Law Bureau, who had been carrying the laboring oar 
before the Committee, was invited to, and did, reply on June 22, 1944: 

In closing, it may be of interest to the Committee to know that the 
Custodian has not vested, and has no present intention of vesting, the 
property of foreign nationals other than those in enemy or enemy ooou- 
pied territory * and cloaks. No unnecessary dislocation of the rights of 
friendly aliens is contemplated. However, Congress in the First War 
Powers Act, 1941, conferred the power to vest the property of all foreign 
nationals. In order to reinforce the constitutionality of that Act, and to 
provide clearcut remedies in any case where it is necessary to exercise 
the vesting power to its full statutory extent, the provisions of Section 
32 ## have been suggested. (Italics supplied.) 

*It is to be remembered, with reference to the italicized portions of 
the above statement of Mr. Cutler, that foreign nationals resident in 
either enemy or enemy-occupied territory are enemies within the meaning 
of Section 2 of the Trading with the Enemy Act. 

••Section 32 of the proposed Bill was framed to give the friendly for¬ 
eign national a cause of action in the Court of Claims. j 

I 

See also the 1943-1944 report of the Custodian to Congress, House Doc. No. 184, I 
79th Cong. 1st Sess., particularly the letter of transmittal to the President 
appearing at pp. III-IV and “Objectives”, p. 4, where it is made clear 
that the Custodian’s practice was to vest property only of enemies or cloaks. I 

12 As a matter of fact, in the instant case Vesting Order No. 51 was is¬ 
sued on July 10, 1942 and an amendment to Vesting Order No. 14 was issued 
on July 11, 1944. Both of these orders recited that “Any person except a 
national of a designated enemy country” might file a notice of claim 
with the Custodian for the return of the vested property. 
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enemy country” could file a claim for the return of his 
property. 

Thus, even with respect to his authority to vest under 
the broad language of E. 0. 9095—which is constantly to 
be contrasted with any authority to retain—the Custodian 
avoided taking over any property other than on an implied 
determination that the seized property was fraught with 
enemy interest. In this connection, it is not to be over¬ 
looked that the earlier broad Executive Order 9095, in con¬ 
ferring authority to vest the property of a foreign national 
contained the qualifying words (paragraph 3), “whenever 
the Alien Property Custodian shall so direct”. The pres¬ 
ence of this language, coupled with the delegation to the 
Custodian by E. 0. 9095 of the authority given to the Presi¬ 
dent by amended 5(b) to vest the property of a foreign 
national “when, as and upon the terms, directed by the 
President”, makes it logical to take the position that the 
Custodian’s uniform administrative practice was tana- 
mount to a regulation promulgated by him that no prop¬ 
erty, other than that involving enemy interests, should be 
vested. 

But, in addition to what has been said as to the Cus¬ 
todian’s interpretation of his authority to vest, it is to be 
more heavily emphasized that in actual administrative 
practice he interpreted amended 5(b) and the Executive 
Orders issued pursuant thereto as giving him very doubt¬ 
ful, if any, authority to retain the non-enemv property of 
a friendly foreign national. After the promulgation of 
E. 0. 9193, the Custodian made return of property which 
had been vested between March 11, 1942 (the date of E. 0. 
9095) and July 6, 1942 (the date of E. 0. 9193), i.e., prop¬ 
erty which was seized under the broad language of the 
earlier executive order as property of a “foreign national”. 
The Custodian made such return on the basis of a show¬ 
ing that the owner was not “an enemy or ally of enemy 
country” or “national of a designated enemy country”. 
The reasons prompting this administrative policy, includ- 
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ing several references to the constitutional problems inher¬ 
ent in a contrary policy, are illnminatinglv set out in the 
opinion accompanying the divesting order “In the Matter 
of Leopold H. P. Klotz, et al”, Dockets Nos. 9 and 10, 
Claims Nos. 553 and 554. A copy of the pertinent portions 
is set out at pp. 37-41 below. It is urgently insisted 
that this practice of the Custodian in returning non-enemy 
property to friendly foreign nationals was completely jus¬ 
tified and complied with the intent of, and was in accord 
with, permissible practice under the Act. § 9. It seems 
utterly inconsistent, in the face of this practice of admin¬ 
istrative return, to find the position taken in appellee’s 
brief below, that the same result cannot be accomplished 
judicially, particularly in view of the fact that a claimant 
may or need not pursue the administrative remedy. § 9. 

CONCLUSION. 

For the foregoing reasons it is respectfully submitted 
that the judgment of the lower court granting appellee’s 
Motion to Dismiss should be reversed in order that the 
case may go to trial on its merits. 

Respectfully submitted, 

Uebersee Finanz-Korporation, A. G., 
By its attorneys, 

Richard J. Connor, 

Bart W. Butler. 

Gallagher, Osherman, Connor and Butler, 

The Bowen Building, 

821 - 15th Street, N. W., 

Washington 5, D. C-, 

Of Counsel. 





25 

STATUTES, TREATY, OPINION AND ORDERS j 

Statutes. 

THE TRADING WITH THE ENEMY ACT 

Section 2 (40 Stat. 411), 50 U. S. C. Appendix, Section 2:| 

The word “enemy,’’ as used herein, shall be deemed to 
mean, for the purposes of such trading and of this Act— 

(a) Any individual, partnership, or other body of indi¬ 
viduals, of any nationality, resident within the territory (in¬ 
cluding that occupied by the military and naval forces) of 
any nation with which the United States is at war, or resi^ 
dent outside the United States, and doing business withid 
such territory, and any corporation incorporated withid 
such territory of any nation with which the United Stated 
is at war or incorporated within any country other than the! 
United States and doing business within such territory. 

(b) The government of any nation with which the Unite4 
States is at war, or any political or municipal- subdivisiod 
thereof, or any officer, official, agent, or agency thereof. 

(c) Such other individuals, or body or class of individj 

uals, as may be natives, citizens, or subjects of any nation 

with which the United States is at war, other than citizens 

of the United States, wherever resident or wherever doinjt 

business, as the President, if he shall find the safety of th0 

United States or the successful prosecution of the war shalj 

so require, may, by proclamation, include within the ternj 

“enemv.” 

•> 

The word “ally of enemy,” as used herein, shall b^ 
deemed to mean— 

(a) Any individual, partnership, or other body of indip 
viduals, of any nationality, resident within the territory 
(including that occupied by the military and naval forces) 
of any nation which is an ally of a nation with which the 
United States is at war, or resident outside the United 
States and doing business within such territory, and any 
corporation incorporated within such territory of such ally 
nation, or incorporated within any country other than th0 
United States and doing business within such territory. 

(b) The government of any nation which is an ally of a 
nation with which the United States is at war, or any politi¬ 
cal or municipal subdivision of such ally nation, or anV 
officer, official, agent, or agency thereof. 


i 
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(c) Such other individuals, or body or class of individ¬ 
uals, as may be natives, citizens, or subjects of any nation 
which is an ally of a nation with which the United States is 
at war, other than citizens of the United States, wherever 
resident or wherever doing business, as the President, if he 
shall find the safety of the United States or the successful 
prosecution of the war shall so require may, by proclama¬ 
tion, include within the term “ally of enemy.” • • • 

• • • • • 

Section 5(b), as amended by Title III of the First War 
Powers Act of 1941 (55 Stat. 839), 50 U. S. C. Appendix, 
Section 5(b): 

(1) During the time of war or during any other period of 
national emergency declared by the President, the Presi¬ 
dent may, through any agency that he may designate, or 
otherwise, and under such rules and regulations as he may 
prescribe, by means of instructions, licenses, or otherwise— 

(A) investigate, regulate, or prohibit, any transac¬ 
tions in foreign exchange, transfers of credit or pay¬ 
ments between, by, through, or to any banking institu¬ 
tion, and the importing, exporting, hoarding, melting, 
or earmarking of gold or silver coin or bullion, currency 
or securities, and 

(B) investigate, regulate, direct and compel, nullify, 
void, prevent or prohibit, any acquisition holding, with¬ 
holding, use, transfer, withdrawal, transportation, im¬ 
portation or exportation of, or dealing in, or exercising 
any right, power, or privilege with respect to, or trans¬ 
actions involving, any property in which any foreign 
country or a national thereof has any interest. 

by any person, or with respect to any property, subject to 
the jurisdiction of the United States; and any property or 
interest of any foreign country or national thereof shall 
vest, when, as, and upon the terms, directed by the Presi¬ 
dent, in such agency or person as may be designated from 
time to time by the President, and upon such terms and con¬ 
ditions as the President may prescribe such interest or 
property shall be held, used, administered, liquidated, sold, 
or otherwise dealt with in the interest of and for the benefit 
of the United States, and such designated agency or person 
may perform any and all acts incident to the accomplish¬ 
ment or furtherance of these purposes; and the President 
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shall, in the manner hereinabove provided, require any per¬ 
son to keep a full record of, and to furnish under oath, in 
the form of reports or otherwise, complete information rel- | 
ative to any act or transaction referred to in this subdi¬ 
vision either before, during, or after the completion thereof, 
or relative to any interest in foreign property, or relative 
to any property in which any foreign country or any na- j 
tional thereof has or has had any interest, or as may be 
otherwise necessary to enforce the provisions of this sub- j 
division, and in any case in which a report could be re¬ 
quired, the President may, in the manner hereinabove pro- I 
vided, require the production, or if necessary to the national 
security or defense, the seizure, of any books of account, j 
records, constracts, letters, memoranda, or other papers, | 
in the custody or control of such person: and the President l 
may, in the manner hereinabove provided, take other and j 
further measures not inconsistent herewith for the enforce- I 
ment of this subdivision. • • • 

• • • • • 

Section 7(c) (40 Stat. 1020), as amended, 50 U. S. G. 
Appendix, Section 7(c): 

(c) If the President shall so require any money or other 
property including (but not thereby limiting the generality 
of the above) patents, copyrights, applications therefor, I 
and rights to apply for the same, trade marks, choses in 
action, and rights and claims of every character and de¬ 
scription owing or belonging to or held for, by, on account 
of, or on behalf of, or for the benefit of, an enemy or ally 
of enemy not holding a license granted by the President 
hereunder, which the President after investigation shall 
determine is so owing or so belongs or is so held, shall be | 
conveyed, transferred, assigned, delivered, or paid over to j 
the Alien Property Custodian, or the same may be seized I 
by the Alien Property Custodian; and all property thus ; 
acquired shall be held, administered and disposed of as j 
elsewhere provided in this Act. 

• • • • • 

The sole relief and remedy of any person having any 
claim to any money or other property heretofore or here-1 
after conveyed, transferred, assigned, delivered, or paid j 
over to the Alien Property Custodian, or required so to be, 
or seized by him shall be that provided by the terms of this 
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Act, and in the event of sale or other disposition of snch 
property by the Alien Property Custodian, shall be limited 
to and enforced against the net proceeds received therefrom 
and held by the Alien Property Custodian or by the Treas¬ 
urer of the United States. 

Section 9(a) (41 Stat. 977), as amended, 50 U. S. C. Ap¬ 
pendix, Section 9(a): 

Amy person not an enemy or ally of enemy claiming any 
interest, right, or title in any money or other property 
which may have been conveyed, transferred, assigned, de¬ 
livered, or paid to the Alien Property Custodian or seized 
by him hereunder and held by him or by the Treasurer of 
the United States, or to whom any debt may be owing from 
any enemy or ally of enemy whose property or any part 
thereof shall have been conveyed, transferred, assigned, 
delivered, or paid to the Alien Property Custodian or seized 
by him hereunder and held by him or by the Treasurer of 
the United States may file with the said custodian a notice 
of his claim under oath and in such form and containing 
such particulars as the said custodian shall require; and 
the President, if application is made therefor by the claim¬ 
ant, may order the payment, conveyance, transfer, assign¬ 
ment, or delivery to said claimant of the money or other 
property so held by the Alien Property Custodian or by 
the Treasurer of the United States, or of the interest 
therein to which the President shall determine said claim¬ 
ant is entitled: Provided , That no such order by the Presi¬ 
dent shall bar any person from the prosecution of any suit 
at law or in equity against the claimant to establish any 
right, title, or interest which he may have in such money 
or other property. If the President shall not so order 
within sixty days after the filing of such application or if 
the claimant shall have filed the notice as above required 
and shall have made no application to the President, said 
claimant may institute a suit in equity in the Supreme 
Court of the District of Columbia or in the district court of 
the United States for the district in which such claimant 
resides, or, if a corporation, where it has its principal place 
of business (to which suit the Alien Property Custodian or 
the Treasurer of the United States, as the case may be, 
shall be made a party defendant), to establish the interest, 
right, title, or debt so claimed, and if so established the 
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court shall order the payment, conveyance, transfer, assign¬ 
ment, or delivery to said claimant of the money or other 
property so held by the Alien Property Custodian or by 
the Treasurer of the United States or the interest therein 
to which the court shall determine said claimant is entitled. 
If suit shall be so instituted, then such money or property 
shall be retained in the custody of the Alien Property Cus¬ 
todian, or in the Treasury of the United States, as provided 
in this Act, and until any final judgment or decree which 
shall be entered in favor of the claimant shall be fully 
satisfied by payment or conveyance, transfer, assignment, 
or delivery by the defendant, or by the Alien Property Cus¬ 
todian, or Treasurer of the United States on order of the 
court, or until final judgment or decree shall bo entered 
against the claimant or suit otherwise terminated. 


Section 12 (40 Stat 460), as amended, 50 U. S. C. Ap¬ 
pendix, Section 12: 

• • • The alien property custodian shall be vested with 
all of the powers of a common-law trustee in respect of all 
property, other than money, which has been or shall be, 
or which has been or shall be required to be, conveyed, 
transferred, assigned, delivered, or paid over to him in 
pursuance of the provisions of this Act, and, in addition 
thereto, acting under the supervision and direction of the 
President, and under such rules and regulations as the 
President shall prescribe, shall have power to manage such 
property and do any act or things in respect thereof or 
make any disposition thereof or of any part thereof, by 
sale or otherwise, and exercise any rights or powers which 
may be or become appurtenant thereto or to the owner¬ 
ship thereof in like manner as though he were the abso¬ 
lute owner thereof: • * • 

Section 17 (40 Stat. 425), 50 U. S. C. Appendix, Sec¬ 
tion 17: 


The district courts of the United States are hereby given 
jurisdiction to make and enter all such rules as to notice 
and otherwise, and all such orders and decrees, and to issue 
such process as may be necessary and proper in the pre¬ 
mises to enforce the provisions of this Act, with a right 
of appeal from the final order or decree of such court as 


I 


I 
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provided in sections one hundred and twenty-eight and two 
hundred and thirty-eight of the Act of March third, nine¬ 
teen hundred and eleven, entitled “An Act to codify, re¬ 
vise, and amend the laws relating to the judiciary”. 

Treaty of Friendship, Commerce and Extradition Between 
the United States and Switzerland. 

(11 Stat. 587), Senate Document No. 357, 61st Congress, 
2d Session, p. 1764 (Malloy Treaties, Conventions, Vol. 
II, page 1764) 

Art. I 

The citizens of the United States of America and the citi¬ 
zens of Switzerland shall be admitted and treated upon a 
footing of reciprocal equality in the two countries, where 
such admission and treatment shall not conflict with the con¬ 
stitutional or legal provisions, as well federal as State and 
cantonal, of the contracting parties. The citizens of the 
United States and the citizens of Switzerland • * • shall 
have free access to the tribunals, and shall be at liberty to 
prosecute and defend their rights before courts of justice 
in the same manner as native citizens, either by themselves 
or by such advocates, attorneys, or other agents as they 
may think proper to select. No pecuniary or other more 
burdensome condition shall be imposed upon their resi¬ 
dence or establishment, or upon the enjoyment of the above- * 
mentioned rights, than shall be imposed upon citizens of 
the country where they reside, nor any condition whatever 
to which the latter shall not be subject. 

The foregoing privileges, however, shall not extend to 
the exercise of political rights, nor to a participation in the 
property of communities, corporations, or institutions of 
which the citizens of one party, established in the other, 
shall not have become members or co-proprietors. 

Executive Order No. 9095. 

(7 Fed. Reg. 1971) 

Establishing the Office of Alien Property Custodian and 
Defining Its Functions and Duties. 

By virtue of the authority vested in me by the Constitu¬ 
tion^ by the Trading with the Enemy Act of October 6, 
1917, as amended, by the First War Powers Act, 1941, and 
as President of the United States, it is hereby ordered as 
follows: 
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1. There is hereby established in the Office for Emer¬ 
gency Management of the Executive Office of the President 
the Office of Alien Property Custodian, at the head of which 
shall be an Alien Property Custodian appointed by the 
President. The Alien Property Custodian shall receive 
compensation at such rate as the President shall approve 
and in addition shall be entitled to actual and necessary 
transportation, subsistence, and other expenses incidental 
to the performance of his duties. Within the limitation of 
such funds as may be made available for that purpose, the 
Alien Property Custodian may appoint assistants and other 
personnel and delegate to them such functions as he may 
deem necessary to carry out the provisions of this Order. 

2. All power and authority conferred on the President 
by Sections 3 (a) and 5 (b) of the Trading with the Enemy 
Act of October 6, 1917, as amended, and by Sections 301 
and 302 of Title III of the First War Powders Act, 1941, 
approved December 18, 1941, except such powers and au¬ 
thority as were delegated to the Secretary of the Treasury 
by Executive Orders issued prior to February 12, 1942, 
and to the Board of Governors of the Federal Reserve 
System by Executive Order No. 8843 of August 9, 1941 
(which powers and authority shall continue to be vested in 
and exercised by the Secretary of the Treasury and the 
Board of Governors respectively), are hereby delegated to 
and vested in the Alien Property Custodian. The memo¬ 
randum of February 12, 1942, delegating to the Secretary 
of the Treasury certain powers and authority under said 
sections, is hereby revoked and canceled. Any and all 
action heretofore taken by the Board of Governors of the 
Federal Reserve System after February 11, 1942, in pur¬ 
suance of Executive Order No. 8843 of August 9, 1941, is 
hereby confirmed and ratified. In the exercise of the au¬ 
thority herein delegated, the Alien Property Custodian 
shall be subject to the provisions of Executive Order No. 
8839 of July 30, 1941, and shall designate a representative 
to the Board of Economic Warfare in accordance with sec¬ 
tion 6 thereof. 

3. Any property, or interest therein, of any foreign 
country or a national thereof shall vest in the Alien Prop¬ 
erty Custodian whenever the Alien Property Custodian 
shall so direct; and, in the case of any property, or interest 
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therein, subject to the control of the Secretary of the Treas¬ 
ury, when the Alien Property Custodian shall notify the 
Secretary of the Treasury in writing that he has so di¬ 
rected, the Secretary of the Treasury shall release all con¬ 
trol of any such property, or interest therein, to the Alien 
Property Custodian. 

4. Any outstanding order, proclamation, regulation, rul¬ 
ing, license, or instruction issued pursuant to, or relating 
to the administration of, any power or authority vested in 
the Alien Property Custodian by this Order shall remain in 
effect unless and until amended or revoked by the Alien 
Property Custodian. 

Franklin D. Roosevelt 

The White House, 

March 11, 1942. 

Executive Order No. 9193. 

(7 Fed. Reg. 5205) 

Amending Executive Order No. 9095 Establishing the Office 
of Alien Property Custodian and Defining Its Functions 
and Duties and Related Matters. 

By virtue of the authority vested in me by the Constitu¬ 
tion, by the First War Powers Act, 1941, by the Trading 
with the enemy Act of October 6, 1917, as amended, ana 
as President of the United States, it is hereby ordered as 
follows: 

Executive Order No. 9095 of March 11, 1942, is amended 
to read as follows: 

1. There is hereby established in the Office for Emer¬ 
gency Management of the Executive Office of the Presi¬ 
dent the Office of Alien Property Custodian, at the head of 
which shall be an Alien Property Custodian appointed by 
the President. The Alien Property Custodian shall receive 
compensation at such rate as the President shall approve 
and in addition shall be entitled to actual and necessary 
transportation, subsistence, and other expenses incidental 
to the performance of his duties. Within the limitation of 
such funds as may be made available for that purpose, the 
Alien Property Custodian may appoint assistants and 
other personnel and delegate to them such functions as he 
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may deem necessary to carry out the provisions of this 
Executive Order. 

2. The Alien Property Custodian is authorized and em¬ 
powered to take such action as he deems necessary in the 
national interest, including, but not limited to, the power 
to direct, manage, supervise, control or vest, with re¬ 
spect to: 

(a) any business enterprise within the United States 
which is a national of a designated enemy country and any 
property of any nature whatsoever owned or controlled by, 
payable or deliverable to, held on behalf of or on account 
of or owing to or which is evidence of ownership or control 
of any such business enterprise, and any interest of any 
nature whatsoever in such business enterprise held by an 
enemy country or national thereof; - 

(b) any other business enterprise within the United 
States which is a national of a foreign country and any 
property of any nature whatsoever owned or controlled by, 
payable or deliverable to, held on behalf of or on account 
of or owing to or which is evidence of ownership or control 
of any such business enterprise, and any interest of any 
nature whatsoever in such business enterprise held by a 
foreign country or national thereof, when it is determined 
by the Custodian and he has certified to the Secretary of 
the Treasury that it is necessary in the national interest, 
with respect to such business enterprise, either (i) to pro¬ 
vide for the protection of the property, (ii) to change per¬ 
sonnel or supervise the employment policies, (iii) to liqui¬ 
date, reorganize, or sell, (iv) to direct the management in 
respect to operations, or (v) to vest; 

(c) any other property within the United States owned 
or controlled by a designated enemy country or national 
thereof, not including in such other property, however, 
cash, bullion, moneys, currencies, deposits, credits, credit 
instruments, foreign exchange and securities except to the 
extent that the Alien Property Custodian determines that 
such cash, bullion, moneys, currencies, deposits, credits, 
credit instruments, foreign exchange and securities are 
necessary for the maintenance or safeguarding of other 
property belonging to the same designated enemy country 
or the same national thereof and subject to vesting pur¬ 
suant to section 2 hereof; 
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(d) Any patent, patent application, design patent, de¬ 
sign patent application, copyright, copyright application, 
trademark or trademark application or right related thereto 
in which any foreign country or national thereof has any 
interest and any property of any nature whatsoever (in¬ 
cluding, without limitation, royalties and license fees) pay¬ 
able or held with respect thereto, and any interest of any 
nature whatsoever held therein by any foreign country or 
national thereof; 

• • • • * 

4. Without limitation as to any other powers or authority 
of the Secretary of the Treasury or the Alien Property Cus¬ 
todian under any other provision of this Executive Order, 
the Secretary of the Treasury and the Alien Property Cus¬ 
todian are authorized and empowered, either jointly or 
severally, to prescribe from time to time, regulations, rul¬ 
ings, and instructions to carry out the purposes of this 
Executive Order. The Secretary of the Treasury and the 
Alien Property Custodian each shall make available to the 
other all information in his files to enable the other to dis¬ 
charge his functions, and shall keep each other currently 
informed as to investigations being conducted with respect 
to enemy ownership or control of business enterprises 
within the United States. 

• • • • • 

6. To enable the Alien Property Custodian to carry out 
his functions under this Executive Order, there are hereby 
delegated to the Alien Property Custodian or any person, 
agency, or instrumentality designated by him all powers 
and authority conferred upon me by section 5(b) of the 
Trading with the enemy Act, as amended, including, but not 
limited to, the power to make such investigations and re¬ 
quire such reports as he deems necessary or appropriate 
to determine whether any enterprise or property should be 
subject to his jurisdiction and control under this Executive 
Order. The powers and authority conferred upon the Alien 
Property Custodian by Executive Order No. 9142 shall be 
administered by him in conformity with the provisions of 
this Executive Order. 

7. In the exercise of the authority herein delegated, the 
Alien Property Custodian shall be subject to the provisions 
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of Executive Order No. 8839 of July 30, 1941, and shall 
designate a representative to the Board of Economic War¬ 
fare in accordance with section 6 thereof. 

* * • * # 

9. This Executive Order shall not be deemed to modify 
or amend Executive Order No. 8843 of August 9, 1941, and 
the regulations, rulings, licenses and other action taken 
thereunder. Any and all action heretofore taken by the 
Secretary of the Treasury or the Alien Property Custodian, 
or by any person, agency, or instrumentality designated 
by either of them, pursuant to sections 3(a) and 5(b) of 
the Trading with the enemy Act, as amended, or pursuant 
to prior Executive Orders, and any and all action hereto¬ 
fore taken by the Board of Governors of the Federal Re¬ 
serve System pursuant to Executive Order No. 8843 of 
August 9, 1941, are hereby confirmed and ratified. 

10. For the purpose of this Executive Order: 

(a) The term “designated enemy country” shall mean 
any foreign country against which the United States has 
declared the existence of a state of war (Germany, Italy, 
Japan, Bulgaria, Hungary and Rumania) and any other 
country with which the United States is at war in the 
future. The term “national” shall have the meaning pre¬ 
scribed in section 5 of Executive Order No. 8389, as 
amended, provided, however , that persons not within desig¬ 
nated enemy countries (even though they may be within 
enemy-occupied countries or areas) shall not be deemed to 
be nationals of a designated enemy country unless the Alien 
Property Custodian determines: (i) that such person is 
controlled by or acting for or on behalf of (including cloaks 
for) a designated enemy country or a person within such 
country; or (ii) that such person is a citizen or subject of 
a designated enemy country and within an enemy-occupied 
country or area; or (iii) that the national interest of the 
United States requires that such person be treated as a 
national of a designated enemy country. For the purpose 
of this Executive Order any determination by the Alien 
Property Custodian that any property or interest of any 
foreign country or national thereof is the property or in¬ 
terest of a designated enemy country or national thereof 
shall be final and conclusive as to the power of the Alien 
Property Custodian to exercise any of the power or au- 
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thority conferred upon me by section 5(b) of the Trading 
with the enemy Act, as amended. 


12. Any orders, regulations, rulings, instructions, li¬ 
censes or other actions issued or taken by any person, 
agency or instrumentality referred to in this Executive 
Order, shall be final and conclusive as to the power of 
such person, agency or instrumentality to exercise any of 
the power or authority conferred upon me by sections 3(a) 
and 5(b) of the Trading with the enemy Act, as amended; 
and to the extent necessary and appropriate to enable them 
to perform their duties and functions hereunder, the Sec¬ 
retary of the Treasury and the Alien Property Custodian 
shall be deemed to be authorized to exercise severally any 
and all authority, rights, privileges and powers conferred 
on the President by sections 3(a) and 5(b) of the Trading 
with the enemy Act of October 6, 1917, as amended, and 
by sections 301 and 302 of Title III of the First War 
Powers Act, 1941, approved December 18, 1941. 


(Signed) Franklin D. Roosevelt 

The White House, 

July 6 - 1942. 
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Opinion in the Matter of Leopold H. P. Klotz, et aL 

OFFICE OF ALIEN PROPERTY CUSTODIAN 
VESTED PROPERTY CLAIMS COMMITTEE 


Dockets No. 9 and 10 
Claims No. 553 and 554 


In the Matter of 

Leopold H. P. Klotz, and 
North American Investing Co., Inc. 


STATEMENT OF CASE 

This proceeding was initiated by Notice of Claim No. 553 
(dated March 29,1943) filed by Leopold H. P. Klotz and by j 
Notice of Claim No. 554 (dated March 25,1943) filed by the 
North American Investing Company, Inc., a Delaware Cor¬ 
poration, pursuant to regulations issued by the Alien Prop- | 
erty Custodian on March 25, 1942 (7 Fed. Reg. 2290) and 
amended December 1943 (8 Fed. Reg. 16709). The claims j 
w’ere consolidated for a hearing. 

The Custodian by Vesting Order No. 3, dated April 7, 
1942 (7 Fed. Reg. 2698), vested certain properties consist¬ 
ing of notes issued by Luscombe Airplane Corporation (here¬ 
inafter referred to as Luscombe) to Leopold H. P. Klotz, 
(hereinafter referred to as Klotz), collateral notes issued 
bv North American Investing Company, Inc., (hereinafter 
referred to as the North American Company) to Klotz, col¬ 
lateral security deposited with Klotz to secure payment of 
the collateral notes, a contract between the North American 
Company and Klotz, and all the interest of Klotz in shares 1 
of Luscombe; all of which property is described in detail in 
Exhibit “ A” attached to Vesting Order No. 3. The vesting 
order also recited, among other things, a finding that the j 
property was the property of nationals of a foreign country 
designated in Executive Order 8389. 

Klotz’s Notice of Claim alleges that the claimant is a 
<<•••• S11 bj ec t of a friendly country, Liechtenstein ••••>> 


I 



38 


Determination 

The claimants so clearly satisfied their burden of proving 
ownership on the date of vesting of the property subject to 
Vesting Order No. 3, that an extensive recital of the evi¬ 
dentiary facts relating to ownership seems unnecessary. 

* • • 

There is no evidence tending to contradict Klotz’s testi- 
monv that he owned the assets so used and there is no rea- 

90 

son to believe that he held such assets in trust for any per¬ 
son or that he had acquired the assets in any manner other 
than that indicated above. * * * 

The claimant, Klotz, is a resident of the United States and 
was a resident of the United States at the date of vesting. 
He wras for many years a citizen of Germany, but we find, 
for the purpose of this proceeding, that he became a citizen 
of Liechtenstein not later than 1939. • • • 

It becomes necessary to consider whether the claimants, 
on the basis of the facts found above, are entitled to a “di¬ 
vesting” of the property. 

If the property had been vested after July 6, 1942—the 
date of Executive Order 9193 which amended Executive 
Order 9095—the answer would be in the affirmative because 
Executive Order 9095 as amended by Executive Order 9193 
clearly contemplates that, unless good reason to the con¬ 
trary appears, business enterprises and litigated claims of 
residents of the United States, even though they be citizens 
of enemy countries, are not to be vested. 1 In this respect 
Executive Order 9095 as amended by Executive Order 9193 
paralleled in substance Section 2(c) of the original Trading 
with the Enemy Act which did not permit citizens of an 
enemy country who were residents of the United States to 

i * ‘ The term * designated enemy country ’ shall mean any foreign country 
against which the United States has declared the existence of a state of war 
(Germany, Italy, Japan, Bulgaria, Hungary and Rumania) and any other 
country with which the United States is at war in the future. The term 
‘national’ shall have the meaning prescribed in section 5 of Executive Order 
No. 8389, as amended, provided, however, that persons not within designated 
enemy countries (even though they may be within enemy-occupied countries 
or areas) shall not be deemed to be nationals of a designated enemy country 
unless the Alien Property Custodian determines: (i) that such person is 
controlled by or acting for or on behalf of (including cloaks for) a desig¬ 
nated enemy counry or a person within such country; or (ii) that such person 
is a citizen or subject of a designated enemy country and within an enemy- 
occupied country or area; or (iii) that the national interest of the United 
States requires that such person be treated as a national of a designated 
enemy-country. * * *” (Section 10 of Executive Order No. 9193).* 


* Emphasis supplied. 
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be treated as enemies unless the President so required by 
proclamation. Such a proclamation was not issued. 

The Vesting Order in this proceeding was, however, is¬ 
sued prior to July 6, 1942 and recites that it is an expres- 1 
sion of Presidential authority under Section 5(b) of the 
Trading with the Enemy Act as amended. On the date of 
the issuance of the vesting order the Presidential power to 
vest ‘‘any property or interest therein, of any foreign conn- j 
try or national thereof/’ had been delegated to the Custo¬ 
dian by Executive Order 9095 of March 11, 1942 (7 Fed. 
Reg. 1971). Executive Order 8389, as amended April 10, 
1940 (5 Fed. Reg. 1400) relating to the freezing powers of 
the Secretary of the Treasury, granted to the Secretary, 
among other things, the power to regulate transactions and 
property interests of “any foreign country designated in 
this order or any national thereof” (Executive Order 8389, 
Section 1). Executive Order 8389 also contains an elabo¬ 
rate definition of the term “national” which includes “any 
person who has been domiciled in, or a subject, citizen or 
resident of a foreign country at any time on or since the 
effective date of the order.” [Executive Order 8389, Sec¬ 
tion 5E(i)]. This definition of “foreign national” was in¬ 
corporated by reference into Section 302 of the First War 
Powers Act, 1941, which amended 5(b) of the Trading with 
the Enemy Act into the form operative in this case. 2 3 * * There- j 
fore, the term “foreign national” as defined in Executive 
Order 8389 and as employed in Section 5(b) as amended 
and as used in Executive Order 9095 before its amendment j 
on July 6, 1942, seemingly encompasses Klotz for he is by 
his own claim and testimony a citizen of Liechtenstein 
which is a foreign country designated in Executive Order i 
8389, as amended, and hence is a “foreign national.” For 
the same reason it would seemingly include the claimant, 
North American Investing Company, Inc., because although 
it is a Delaware Corporation, Klotz, a foreign national, 
held a “substantial part” of its “notes” and other “obli¬ 
gations”. [Executive Order 8389, Section 5E(ii)]. 

The grant to the Custodian of the wide authority to vest 8 
was accompanied, however, by authority to adopt, in his 

2 All * * orders # * heretofore * * issued by # * the President or the 
Secretary of the Treasury under the Trading with the Enemy Act of October 
5, 1941 (40 Stat. 411) * * are hereby * # ratified * 

3 “ * * and any property or interest of any foreign country or national 

thereof shall vest , when, as, and upon the terms directed by the President # * 7 ’ 

(Section 302 of First War Powers Act of 1941). Emphasis supplied. 
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discretion, a vesting practice less extensive. 4 The Custo¬ 
dian did adopt a vesting practice less extensive than his au¬ 
thority, a practice substantially corresponding to the pro¬ 
visions of the July 6, 1942 amendments to Executive Order 
9095 and to the policy expressed in Section 2(c) of the origi¬ 
nal Trading with the Enemy Act. The vesting practice—as 
far as pertinent to this proceding—-was not to vest the 
property of residents of the United States regardless of 
citizenship, except on information serving as the basis of an 
administrative judgment of cloaking. 5 

A similar development has taken place under Executive 
Order 9193. By Section 2(d) of this Executive Order, the 
Custodian has granted the right to vest any such property 
“in which any foreign country or national thereof has any 
interest.” However, in the publication in which the Custo¬ 
dian announced his program thereunder there was no men¬ 
tion of seizure of neutral owned patented property, but 
only of enemy and enemy-occupied property. See “Pat¬ 
ents At Work 1943”, especially pp., 5-7. This practice, less 
extensive than the right granted in Section 2(d) of Execu¬ 
tive Order 9193, has resulted in divesting orders in patent 
cases in which the divesting is on the ground of a mistake in 
vesting—corrected by finding that the claimant is not a 
national of a designated enemy country—but without tra¬ 
verse of the finding recited in the vesting order that the 
claimant is a national of a foreign country. See Divesting 
Orders 32, 33, 35, 37, 38, 57. 

We conclude that the administrative practice of the Cus¬ 
todian during the 9095 period is based upon a construction 
i of the broad terms of Section 5(b) as amended and of Ex¬ 
ecutive Order 9095 which reflects the earlier legislative pol¬ 
icy expressed in Section 2(c) of the Trading with the enemy 
Act and which is itself reflected in the July 6, 1942 amend- 

4 ‘ 1 * * and any property or interest of any country or national thereof 
shall vest when, if, and upon the terms, directed by the President * *.” It 
seems incontestible that Congress intended that the’ Custodian should be free 
to adopt a vesting practice, according to the exigencies of the situation, less 
extensive than the power to vest property of any person who has been “domi¬ 
ciled in, or a citizen or resident of a foreign country on or at any time since 
the effective date of this order” [Executive Order 8389, Section 5E(i)]. 
Executive Order 8389 was directed to the task of regulating transactions in 
the economic warfare which ante-dated Pearl Harbor and obviously was not 
directed to the narrower problem of vesting property—a problem not arising 
until the outbreak of the war. Emphasis supplied. 

5 General Counsel’s brief states “so far as we are aware no cases arose 
during the 9095 period in which the vesting was on the ground of ‘national 
interest’ apart from cloaking”. 
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ments to Executive Order 9095. We further conclude that 
while an administrative construction is open to change by 
the agency—as the exigencies of the situation change—the 
unchanged practice does outline the standards whereby the 
agency purports to act as effectively as if they were ex¬ 
pressed in a regulation. It follows, therefore, that, in the 
light of the Custodian’s practice,a vesting which proceeded 
from the assumption—subsequently proved to be erroneous 
—that there was a “cloaking” transaction involves such a 
mistake of fact as authorizes a “divesting”. 

In so holding, we do not mean that the Custodian may not 
by regulations alter the construction manifested by his 
practice; nor do we mean that a practice in respect to vest¬ 
ing is relevant to the exercise of supervisory powers. We 
do not suggest, furthermore, that an administrative prac¬ 
tice is controlling in purely discretionary judgments on 
matters not relating to the construction of jurisdictional 
statutes or Executive Orders; nor do we suggest that a 
divesting is possible merely because experience has demon¬ 
strated that a given vesting was less sound as a matter of 
policy than it at first appeared. We hold merely that the 
well established administrative practice of the Custodian 
with respect to vesting during the 9095 period justifies the 
finding that the vesting of the property of one who was at 
the time of vesting a resident of the United States and a 
citizen of a neutral and unoccupied foreign country—based 
upon the mistaken belief that he was a “cloak”—consti¬ 
tutes such a mistake of fact as authorizes a remedial divest¬ 
ing. 

Accordingly, the claims of Leopold H. P. Klotz and North 
American Investing Company, Inc., are hereby allowed. 

Vested Property Claims Committee 

John C. Fitzgerald, Chairman 
(Seal) Michael F. Kresky, 

Nugent Dodds 
Date May 2, 1944 
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1 I Filed Oct. 25,1944. 

In the United States District Court 
for the District of Columbia. 

! Civil Action No. 26453. 

Uebebsee Finanz-Kobpobation, A. G., Liestal, Switzerland, 

Plaintiff, 


v. 

James K. Markham, as Alien Property Custodian, 

Defendant . 

Complaint. 

Plaintiff by its attorneys, complaining of the defendant, 
alleges: 

1. This action arises under the Fifth Amendment to the 
Constitution of the United States and the Trading With 
The Enemy Act, Act of October 6, 1917, 40 Stat. 411, as 
amended; U. S. C. Title 50, Appendix Sections 1 to 31, 
inclusive, as hereinafter more fully appears. 

2. The matter in controversy exceeds, exclusive of inter¬ 
est and costs, the sum of $3,000. 

3. Plaintiff is a corporation organized in the year 1922 
under the laws of the Confederation of Switzerland, has its 
principal office at Liestal, Switzerland, and is and always 
has been a citizen of Switzerland. 

4. Plaintiff is not, nor at any of the times herein specified 
has been, an enemy or ally of enemy of the United States 
within the meaning of the Trading With The Enemy Act. 

5. Plaintiff is not, nor at any of the times herein specified 
has been, a national of a designated enemy country. 

6. On and prior to June 4, 1942, and continuously there¬ 
after, plaintiff was and is the lawful owner of the following 
property: 

(a) 345,760 shares of the common stock of Harvard 
Brewing Company (a Delaware Corporation), and all divi¬ 
dends thereon since June 14th, 1942. (Described in Custo- 
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dian’s Vesting Order No. 17, dated June 14, 1942.) 

2 (b) 73,039 shares of the common stock of Spur 

Distributing Company, Inc. (a Delaware Corpora¬ 
tion), and all dividends thereon since June 14, 1942. (De¬ 
scribed in Custodian’s Vesting Order No. 14, dated June 
14, 1942.) j 

(c) 100 shares of the common stock of Westminster In¬ 
dustrial Corporation (a New York corporation), and all 
dividends paid thereon since June 14, 1942. (Described in 
Custodian’s Vesting Order No. 18, dated June 4, 1942.) 

(d) 7,304 shares of the common stock of Ajax Transpor¬ 
tation Company (a Missouri corporation), and all dividends 
thereon since June 30, 1942. (Described in Custodian’s 
Vesting Order No. 36, dated June 30,1942.) 

(e) All right, title and interest of Uebersee Finanz-Kor- 
poration, A. G., (Overseas Finance Corporation, Limited) 
in and to that certain contract executed under the date of 
October 18,1940 with Amerlagene, Inc., a Delaware corpor¬ 
ation. 

All income, profits and other property heretofore accrued 
or which may hereafter accrue to Uebersee Finanz-Korpor- 
ation, A. G., (Overseas Finance Corporation, Limited) by 
virtue of the aforesaid contract dated October 18, 1940. 
(Described in Custodian’s Vesting Order No. 51, dated July 
IX, 1942.) 

(f) 300 shares of the common stock of Amerlagene, Inc., 

(a Delaware corporation) and all dividends thereon since 
June 4, 1942. (Described in Custodian’s Vesting Order No. 
19, dated June 4, 1942.) 

7. On the following dates Leo T. Crowley, the predecessor 
in office of the defendant, caused to be executed the follow- 
ing numbered Vesting Orders respecting the property de¬ 
scribed in the indicated sub-sections of Paragraph 6, above: 
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Date 

Vesting Order No. 

Description 

6-14-42 

17 

See Paragraph 6 (a) 

6-14-42 

14 

“ “ 6 (b) 

6- 4-42 

18 

“ “ 6 (c) 

6-30-42 

36 

“ “ 6 (d) 

7-11-42 

51 

“ “ 6 (e) 

6- 4-42 

19 

“ “ 6 (f) 


3 8. Thereafter, in purported pursuance of said Vest¬ 

ing Orders the said Leo T. Crowley, without warrant 
of law and in violation of the Constitution of the United 
States, seized the property described in Paragraph 6 above, 
without the consent of the plaintiff. 

9. At no time, at or since the dates mentioned in Para¬ 
graphs 7 and 8 above, has any of the property described 
in Paragraph € above, been owned, directly or indirectly, 
in whole or in part, by any person who was or is an enemy 
or ally of enemy within the meaning of the Trading With 
The Enemy Act. 

10. At no time, at or since the dates mentioned in Par¬ 
agraphs 7 and 8 above, has any of the property described 
in Paragraph 6 above, been owned, directly or indirectly, 
in whole or in part, by any person who was or is a national 
of a designated enemy country. 

11. On May 27,1943 plaintiff duly made and filed in trip¬ 
licate with the defendant, a Notice of Claim with respect 
to the property described in Paragraph 6 above, in the 
form and containing the particulars required by the Alien 
Property Custodian. 

12. Defendant and his predecessor have retained and de¬ 
fendant is now retaining the property described in Para¬ 
graph 6 hereof, without warrant of law and in violation of 
die Constitution of the United States. 

Wherefore plaintiff demands: 

(a) Judgment that it is entitled to the immediate pos¬ 
session of the property described in Paragraph 6 hereof. 

(b) That a decree be entered directing the defendant to 
account for and deliver and transfer to plaintiff the prop- 
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erty described in Paragraph 6 hereof, together with 
4 all dividends and avails thereof and all right, title 
and interest therein. 

(c) Judgment for the costs of this action. 


Plaintiff. 

By: Richard J. Connor, 

Bart W. Butler, 

Attorneys for Plaintiff , 
821 15th Street, N. W., 
Washington 5, D. C. 

• ••••••••• 

5 Filed Aug. 20,1945. 

Amendment to Complaint. 

The Complaint in the above-entitled matter is hereby 
amended in the following particulars: 

By amending Paragraph 7 to read as follows: 

7. On the following dates Leo T. Crowley, the predecessor 
in office of the defendant, caused to be executed the follow¬ 
ing numbered Vesting Orders respecting the property de¬ 
scribed in the indicated sub-sections of Paragraph 6, above: 


Date 

Vesting Order No. 

Description 

6-14-42 

17 See Paragraph 6 (a) 

6-14-42 

14 

6 (b) 

6- 4-42 

18 

“ 6 (c) 

6-30-42 

36 

6 (d) 

7-11-42 

51 

“ 6 (e) 

6- 4-42 

19 

“ 6 (f) 


and on August 6, 1942 issued an amendment of Vesting 
Order No. 17 and on July 11, 1944 the defendant issued an 
amendatory and supplemental order to Vesting Order No. 
14. 
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By amending Paragraph 9 to read as follows : 

9. At no time, at or since the dates mentioned in Para¬ 
graphs 6, 7 and 8 above, has any of the property described 
in Paragraph 6 above, been owned or controlled, directly or 
indirectly, in whole or in part, by any person who was or 
is an enemy or ally of enemy within the meaning of the 
Trading with the Enemy Act. 

By amending Paragraph 10 to read as follows: 

10. At no time, at or since the dates mentioned in Para¬ 
graph €, 7, and 8 above, has any of the property described 
in Paragraph 6 above, been owned or controlled, directly 
or indirectly, in whole or in part, by any person who* was 

or is a national of a designated enemy country. 

6 By adding a paragraph numbered 10(a) reading 

as follows: 

10(a). At no time, at or since the dates mentioned in 
Paragraphs 6, 7, and 8 above, has any of the property de¬ 
scribed in Paragraph 6 above, directly or indirectly, in 
whole or in part, been owing or belonging to, or held for, 
by, on account of, or on behalf of, or for the benefit of: 

(i) An enemy or ally of enemy within the meaning of 
the Trading with the Enemy Act. 

(ii) A designated enemy country within the meaning of 
the Trading with the Enemy Act or any executive orders 
issued pursuant thereto. 

(iii) Any national of a designated enemy country within 
the meaning of the Trading with the Enemy Act or any ex¬ 
ecutive orders issued pursuant thereto. 

By adding a paragraph numbered 10(b) reading as fol¬ 
lows: 

10(b) At no time, at or since the dates mentioned in 
Paragraphs 6, 7 and 8 above, have any of the corporations 
whose names are stated in Paragraph 6 above been an 
enemy or ally of enemy within the meaning of the Trading 
with the Enemy Act or a national of a designated enemy 
country within the meaning of the Trading with the Enemy 
Act or any of the executive orders issued pursuant thereto. 
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i 


By adding to the prayer for relief in said Complaint a 
sub-paragraph (d) reading as follows: 

(d) Such other or further relief as is warranted in the 
premises. 


i 

I 

■ 


i 


7 Filed Jan. 24,1945. 

Motion by Defendant to Dismiss the Action Herein. | 

James E. Markham, Alien Property Custodian, the de¬ 
fendant in the above-entitled cause, moves the Court to 
dismiss the action herein because the complaint fails to j 
state a claim upon which relief can be granted inasmuch as 
it appears upon the face of the complaint that the plaintiff 
is a national of a foreign country whose property the Alien 
Property Custodian was authorized to vest under Section 
5 (b) of the Trading with the Enemy Act, as amended by j 
Title III of the First War Powers Act, 1941, and under 
Executive Orders 9095 and 9193. 

Herbert Wechsler, 

Assistant Attorney General , 

Harry LeRoy Jones, 

Chief, Alien Property 
Litigation Unit, 

Irving J. Levy, 

Chief Trial Attorney, 

Samuel Z. Gordon, 

i 

Attorney, 

j 

War Division 
Department of Justice 
Attorneys for Defendant. 

January 24, 1945. 

Of Counsel: 

John Ernest Roe, 

General Counsel to the Alien Property Custodian. 
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8 Filed Sept. 21,1945. 

Judgment. 

The defendant having moved the court to dismiss the 
motion herein on the ground that the complaint fails to 
state a claim upon which relief can be granted in that it 
appears upon the face of the complaint that the plaintiff 
was a national of a foreign country whose property the 
Alien Property Custodian was authorized to vest under 
Section 5(b) of the Trading with the Enemy Act as 
amended by Title III of the First War Powers Act, 1941 
and under Executive Orders Nos. 9095 and 9193, and said 
motion having come on to be heard before me on the 29th 
day of August, 1945, and after hearing counsel for both 
parties and due deliberation having been had herein, Now, 
therefore, it is 

Ordered, Adjudged and Decreed that said motion is here¬ 
by granted and that the action herein be and it is hereby dis¬ 
missed with costs to the defendant. 

H. A. SCHWEINHAUT, 

Justice. 

Dated September 21,1945. 

• ••••••••• 




